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COTJUT OF CLA.IMH 

No. 7. 



WILLIAM GRAY, administrator , with the will annexed , of the estate 
not already administered of William Gray, deceased, testate, V. THE 
UNITED STATES. 



Davis, J., delivered the opinion of the court : 

This claim is one of the class popularly called " French spoliations," and 
springs from the policy of the French revolutionary government between 
the execution of King Louis XVI and the year 1801, a policy which led 
to the detention, seizure, condemnation, and confiscation of our merchant 
vessels peacefully pursuing legitimate voyages upon the high seas. Over 
ninety years have these claims been the subject of discussion and agita- 
tion, first between the two nations, and then between the individuals in- 
jured and the Government of the United States. Prolonged and heated 
negotiation resulted in the treaty of 1800, by which it is urged on behalt 
of the claimants, their rights were surrendered to France for a considera- 
tion valuable to this Government. Their claims being valid obligations 
admitted by the French Government, they contend that the United States 
through this agreement, in which demands of the one nation w^ere set off 
against those of the other, assumed as against their citizens these obligations 
and should pay them. This position is denied by the Government, which 
in addition presents other defenses based upon subsequent transactions be- 
tween the two countries, urging that thereby were destroyed any beneficial 
rights possibly vested in the claimants, if their contention as to the treaty 
of 1 800 be correct. 

THE ACT OF JANUARY 20, 1885. 

The act sending the claims to this court, while the third that has passed 
both Houses of Congress, is the first that has received the approval of a 
President, as one was vetoed by President Polk, another by President 
Pierce, while this, the third, was signed by President Arthur. 

Whatever the rights of the claimants they are without remedy other 
than that which Congress may have seen fit to give them ; and our power 
to grant redress, be our opinion ms to the justice of their claims what it may, 
is limited by the terms of the remedial statute. The force and effect of 
the act, by virtue of which the claimants appear at this bar seeking re- 
lief, must then be examined at the threshold of the discussion. The act 
authorizes '^ citizens of the United States or their legal representatives," 
having " valid claims to indemnity upon the French Government arising 
out of illegal captures, detentions, seizures, condemnations, and confisca- 
tions," prior to the ratification of the convention of 1800* with France, 
to apply here within a time limited (sec. 1), that (sec. 3) this court may 
'* examine and determine the validity and amount" of their claims, the 

(3) 



present ownership, and, if owned by an assignee, certain details in re- 
gard thereto. The act excludes from its benefits claims embraced in cer- 
tain conventions with France and Spain, concluded in 1803, 1819, and 
1831, and with provisions as to rules of court, defense of the United 
States, evidence, and other matters not important for our immediate pur- 
pose, directs this court, as to the claims thus placed within our jurisdic- 
tion, to report to Congress the first Monday of each December the facts 
found by us and our conclusions, which are to be taken, both as to law 
and facts, as advisory and not conclusive upon either party, the claimants 
or the Government. 

So peculiar a jurisdiction was probably never before conferred upon a 
strictly judicial tribunal. The rights of the claimants, if any exist, arise 
from the acts of the political branch of the Government done in the pro- 
tection and aid of the nation. For such rights there can be no remedy 
other than that granted by the legislature ; in this instance the legislature 
has elected to transmit to the judiciary, under certain restrictions the ex- 
amination of the claimants' demands, with the proviso that the conclusion 
reached in this forum shall not be finally binding upon either party, but 
that the defendants, as well as the claimants, have reserved to them an 
appeal, not in the regular line of judicial procedure to the Supreme Court 
of the United States, but back again to that body from which alone any 
remedy can come to the citizen for wrongs done him by his Government. 

The reason for this peculiar grant of remedy is found in the nature of 
the claims which spring from international controversies of the gravest 
character intimately entwined with the history of our struggle for inde- 
pendence; also in the age of the claims; and, lastly, in the absolutely in- 
determinate amount of financial responsibility which will be thrown upon 
the Government should the claims be found to exist as valid obligations 
due from the United States to their citizens. Good or bad, not one of 
these claims is enforceable but by the consent of Congress, and the Con- 
gress can affix to that consent such condition as in their wisdom seems 
just and for the best interests of the Republic. The remedy now granted 
is an examination and advisory report by the judiciary, to be followed by 
a decision by the legislative branch of the Government. 

It has been said that the validity of the claims as a class is admitted 
by the act, and this court should confine the examination to each individ- 
ual claim for the purpose only of determining whether it falls within 
the class. This is understood to be in effect the argument on behalf of 
some of the claimants. Our labor and responsibility would be greatly- 
lightened could we agree with this proposition, but the act of Congress 
seems clearly to negative the contention, and to throw upon us the duty 
of investigating the validity of these claims against France and the as- 
sumption of them by the United States. It requires us to examine, not 
claims in a specified category or known by a generic name, not even 
"claims'' simply, but "valid" claims against France, and valid claims 
arising not merely from captures, detentions, seizures, condemnations, and 
confiscations, but from acts of this nature which were "illegal." The va- 
lidity of the claims, as against France, is the very first condition imposed 
by the legislature upon the grant of remedy. The claims must have been 
" valid " obligations existing at the time, and which this Government had 
the right to enforce diplomatically before they come within the purport 



of the statute. To grant as correct the contention that we are to examine 
in each case whether, and only whether, the seized or detained vessel had 
violated the law of nations or the treaties — as, for illustration, drawn from 
the argument, whether she carried contraband of war, or attempted to 
break an actual blockade, or failed to carry proper papers — if we are to 
examine only into this, then effect is perhaps given to the word ** illegal," 
found in the statute defininoj the nature of the acts from which the claims 
arise, but the word " valid," of equal if not superior force, is entirely ig- 
nored. 

Clearly Congress expects from us an opinion as to the validity of claims 
of this class as against France, and the third section of the act, which 
requires us to receive " historic and documentary evidence," " to decide 
upon the validity of said claims according to the rules of law, municipal and 
international, and the treaties of the United States applicable to the same," 
and to report "all such conclusions of fact and law as in [our] judgment 
may affect the liability of tlie rinited States therefor," is not only confirma- 
tory of this conclusion, but obliges us to go further and to examine into 
the resultant liability claimed to exist in the Government of the United States 
to compensate the claimants for the injuries alleged to have been sustained 
at the hands of the French Republic. This involves an examination of 
the history of the relations between the two cx)untries from 1777, when 
negotiations for the treaties of alliance and commerce began, as the whole 
contention starts with the treaties of 1778 with France, which came to us 
during the darkest hours of the struggle for independence, and when we 
were hoping against hope for the aid which there was no prospect of re- 
ceiving. 

TREATIES OF 1778. 

Burgoyne had capitulated, Howe had been dri'^en from New Jersey, and, 
after the drawn battle of Germantown, was shut up in Philadelphia, where 
the ease and luxury of a city camp were but occasionally interrupted by 
an excursion against the enemy on land or an encounter upon the river. 
Curiously enough, at the end of a successful campaign, the American cause 
was, barring the indomitable spirit of the patriots, in the direst straits. 

Gates, excited by his success at the north and becA)me the president of the 
executive board of war, liad broken with Washington and had used his 
influence successfully in securing the appointment as inspector-general, 
against Washington's earnest protest, of a man who had openly defied the 
commander-in-chief. Washington's army of less than nine thousand 
men, lying at Valley Forge, was violently assailed by the State of Penn- 
sylvania for not prosecuting an active winter campaign, while even in 
Congress, to which the remonstrance of the State's council and assembly had 
been addressed, there was deep discontent as to the policy of the commander- 
in-chief and sharp criticism upon his conduct. In Philadelphia the British, 
lodged in comfortable houses, were surrounded by every luxury which a 
full purse and comnmnication with the outer world could afford; while 
in the Continental camp, as Washington wrote to Congress, tjie army was 
50 reduced by cold and starvation that unless some capital change took 
place it must "starve, dissolve, or disperse." In Philadelphia there was 
every comfort and almost every means of dissipation ; at Valley Forge 
nearly three thousand men were unfit for duty because they were bare-/ 



footed ""and otherwise nakeil" i Spark-' Wa-hliiston, vol. v, p. 197—203), 
while many were in the ht>^pitaU and larra hou?e- wanting clothes and 
shoes (ibid,). So desperate was the -ii nation that General Huntington 
preferred fighting to -tarvin^i. hi- hrijaiJe lieing out of provisions, while 
General Varnum, quoiinsthe saving .jf SV-oni- »n that •"hunger will break 
through a stone wall," aikied, "thnre day- -llrt■e-^^ively we have been des- 
titute of bread ; two tlavs we have b^n entirvJy without meat. The men 
must be supplietl or they ciinnot be (^•ramandt-il." ( Ihid.^ p. 193). 

This amdition of hi- sevt?rely-iried array Wa-hinirton represented to 
Congress eloquently and nrp«ite^.liy: prtK-tii-ally that Uxiy did nothing to 
remedy the evil, but un the other han«.i -Uirje-tt^l the propriety of attai'king 
Philadelphia, while an expeiiitiMn of !.•■•» m^n wa-. a^rainst Washington's 
judgment, detached for an invasion of Canri.la : an expedition abundantly 
supplicil with commanders in the jvr-^»ns ••;' three major-seoerals, but un- 
fortunately lacking in such n^ie>-ank- msiitary ileiail- as foi^l, clothing, and 
transportatii»u (BancrN->tt, vul. IX. ch::ji. 27 1. The dnaDcial condition of 
the f.i>untry was in harmoay with the phv-ii'al c«»nditii»n of the array, and 
the issue of eight and •^ne-hait mill: »ns of |)aper money can-sed an enor- 
mous depreciation in the value i»f the ii:rrvi>«"y. int-rea-eil the feeling of 
financial inseiiirity, and neit^<ar:Iy ir.ixxiiirv^l the creilit of the Govern- 
ment. The army w:i- small, in-ur^'ivaiiy fe»l. pai^l, and dad; before 
them was a str.^n^, rich, and pn.>si>er^a- en--my : iheVT^^vemment was weak, 
the cum^ncy su-|H-i*ie\l, while d'-cinei^!«»n, d:-cv«nieni, and jealousy were 
prevalent amv^n^ tlie hi jhesi otfi-vr^. 

Siich w:i< the clvv^e of the year 1777 a: lh»p.ie- Hanly, determined, pa- 
triotic, ^elf-?acndv^ia-j as the -tur^ty revr.'. ;r:.'«:-:s were, prv^hably S4>me way 
would have been f»»u:id o-ai of ih*-e :•:•;>« rvnrly ovenrhvlniing misfortunes; 
ho'W, n^.» «.'r.e at that time ci*iild jvrssi. ly :-.»-vm^. K^rii^Lf was, however, after 
wieary wait::^^:. to oT.ie fn»m a i.ii:;rter \\":«^*re it h;i«l I'»ng been expected 
w::h h..'i>? t>-!i-:tnt!y dtf^rre*!. 

Fnuklin hj»i early e^til'Ii-h^Ai :r: ::rv^ and <e«"rvt relations with the 
oun '< FniKx t:.nx:^h hi- frivii 1 D-;".:i-, a >i\:<< ni.in -if letters rp>id- 
ii:^ ci.irdy in H I':i:;j. \\!.-» \\:t- a •:•:-%•:'.•*: :i i.vrvnt of the American 
cau-^, aTi«.i wr. . e:ir'v :• Ivi-^L^i a:: :i! ":in v wiiTi Fr:-r.,v :-nd Spain, it being 
lo rhrir iuterv-v ti^i: :hr Uir: >I S:--:-e^ -' :! i Iv ::: i ivr^drut of England, 
•"wl: r?*? rc -mi » ;< r.;ar:::.i:e iy>-v :t r."--:^ !:>■:! •a-:::i apprvheosioos." In 
177o Silis IXiir. - w-A- s«l:i: e::: :v- a r- '. :; Vil :.^ n:. an-i he -^i»ni opened 
s^TrC ar.»: Ir::''rr.:il r-: '...:" ::- w::h : -: F!\::-.r. •t-r;iartment of foreign 
a:?^riw H-. o j .i r. •: -:;A^^"»i i:; * .:a:.::r.^ :r r.i Fmc-'e any open action, 
be: his r*;r:ha<e f r.;;:..::: •-..- of v-v.- :»- i <.;:-.": t-^, a:i«l his many other 
3k-cs in •iirw't v: *;.:: q -f str'x r:- .::r,.I::v w^:^ ;•. r:;:::-.yl, winked at, and 
ef>-vw:ir«^>:. He "ah- : ■ i tr.AT ;: u ^ f r :h^ "iit-rv^t .-f both countries? 
-r.- bavr : m -: tX- . : I -::.::::- rrr t^** :ct rv:r^/* Kit that, thennder- 
ssiisiir^ w::\ iV-': .':: > :r:: ^ --t. r .-.ri .r -.il i r. c V r^^.rjnitioa of the 
si.:r i^Ic^ . : r:: : t'^' -■.::'•. .-s a-: i s: />,s. 

t^c.ti. y :: : :- - :: i "• -: i- ; -n. :: r^ >."r.-.:-i ar'ter the arrival of rhe 
o.»cizi:<s: :--.r^. Fr.i:.x-: ; :i ■ 1 i^*£, .i'::: :c- t'lry als»» j^Hi^tantly pres<?ed 
tie ar^iii-ir.: -.'♦ r:i:i:-ei in :::e ::i-:r.: ^i u- :•• IVii::-e. mriiely : — France is 
rile ct.««.in:ry :: :s "trt^r-v f r ::< : ■ ' :.i":; ii.-t .*«:l::r:.:e : rKv o>mmeivial ad- 
vaar^TSS Brlrirn n*- -:::; y^rl \v::n ::f o I ri^s r.«v~e zreatly cvvntributetl to 
her visilth aad :nir»: rtacv-e ; a ,r^:A: ixir^ •>: ihjit c.^oimerc^ will fiJl to 
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France, especially, and (here is the key of the negotiation) if she favors 
us now, for our trade is rapidly increasing, onr population is rapidly in- 
creasing, we are waxing strong and rich, with a great future before us, 
why not step in now, even at the cost oi war with England, a war which 
under any circumstances you momentarily expect. 

French popular sentiment was with us, but to the popular clamor, 
delicately excited by the astute diplomacy of Franklin and his colleagues, 
was opposed the clear and calm judgment of the King^s advisers, men 
who conceived it their duty to obtain for their master every advantage 
possible from the struggling colonies at the least possible expense and risk. 
Supplies and stores were furnished but the assistance was not acknowledged; 
munitions of war found their way across the Atlantic while the fact was 
denied to England, and, although some of these very supplies came from 
the arsenals of the Government, that fact even was denied to our own 
representatives who had forwarded them, and who, as matter of course, 
knew as much of the transaction as the minister who permitted and 
disavowed it. Day after day without tiring did Dumas, Deane, Franklin, 
and Lee press for open action on the part of France. Steadily did they 
receive promises and secret aid but always were they postponed as to the 
great step which should produce France openly to the world as the ally of 
the colonies and the avowed enemy of England. Before the eyes of Count 
Vergennes was successfully dangled the bait of a practically exclusive share 
in American commerce, but still he hoped to secure this advantage without 
an open rupture with England. 

In this condition did matters rest until the news arrived of Bur- 
goyne's defeat. This news which reached France early in December, 
1777, "apparently occasioned as much general joy as if it had been a 
victory of their own troops over their own e'^emies." (Tlie Commissioners 
to Committee on Foreign Aifairs, Paris, December 18, 1777). The nego- 
tiations instantly took so long a stride forward that before the 18th of De- 
cember it was decided to conclude a treaty of amity and commerce, the 
King becoming fixed in his determination to acknowledge and support the 
independence of the colonies by every means in his power. Nothing could 
be more generous and liberal than the whole tone and manner of the 
French negotiation from this time. Once decided and committed as to the 
policy of openly supporting the colonies, thcTC were no half-spirited meas- 
ures, no halting at petty details, no discussion of unimportant trifles, but 
a generous and open support; nevertheless, it was not until Gates's victory 
at Saratoga had seemed to turn the tide of events, and while still in igno- 
rance of the want and suffering at Valley Forge, that this action so vital 
to the future of the An^erican Republic was taken. The war for indepen- 
dence was with the assistance of France prosecuted to a successful issue, 
and at Yorktown the surrender of Corn wall is was made to the combined 
armies of Washington and Rochamb?au under the guns of the fleet of De 
Grasse. 

This brief view of the situation, n^hearsiug, as it does, details of most 
familiar history, is only of importance as it relates to what may be called 
sentimental points made in the argument. The treaties of 1778 were 
made in obedience to a popular demand in France; they were made for a 
consideration then deemed valuable by France, and at a moment which 
then seemed opportune to France ; but they came to us when the tide was 
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apparently turning against us and the aid they promised was generously 
given us. 

The 30th day of November, 1782, provisional articles of peace ac- 
knowledging the thirteen former colonies " to be free and independent '' 
were signed at Paris by the representatives of the United States and 
Great Britain; the 20th of January, 1783, a cessation of hostilities was 
declared, and the 3d of September, 1783j the definitive treaty of peace was 
concluded. France had thus given the major portion of the consideration 
offered by her for the contract of 1778, and the United States were free 
sovereign and independent, as she had stipulated they should be. 

The treaties of 1778 were two in number, that of ** alliance,^' the one 
of most immediate, and, in fact, at the time, of absolutely vital importance 
to the United States ; and that of " amity and commerce." While separate 
instruments, they were concluded upon the same day, were the result of 
the same negotiation, signed by the same plenipotentiaries, and are, in diplo- 
matic effect, one instrument. The treaty of alliance, after referriug to its 
companion, the treaty of commerce, states that the two powers "have 
thought it necessary to take into consideration the means of strengthening 
the engagements therein made," and of "rendering them useful to the 
safety and tranquillity of the two parties ; particularly in case Great Britain, 
in resentment of that connection, * * * should break the peace with 
France, either by direct hostilities or by hindering her commerce and 
navigation in a manner contrary to the rights of nations and the peace 
subsisting between the two crowns;" and the two powers resolving in such 
case to join against the common enemy determined upon the treaty, which 
provided that if war should break out between France and Great Britain 
during the war for American independence, each party should aid the 
other, according to the exigencies, as good and faithful allies ; that the 
essential end of the alliance, called a "defensive" alliance, was the "lib- 
erty, sovereignty, and independence, absolute and unlimited, of the United 
States."^ ^ 

Provision was also made for a possible conquest of Canada, Bermuda, 
and the islands in the Gulf of Mexico, and each party was forbidden to 
conclude a truce or peace with Great Britain without the consent of the 
other. It was further agreed that neither should lay down arms until the 
independence of the United States was assured by treaties terminating the 
war. No claim was to be made by one against the other for compensation, 
whatever the result, and then came the guarantee, out of which afterwards 
arose so serious complications, national and international, which not only 
drove our country, weak and exhausted from seven years' strife, to the 
verge of war, but also stirred up at home a bitter political contest, carried 
even into the intimacy of a President's Cabinet. 

These stipulations are contained in the eleventh and twelfth articles, 
whereby each party guaranteed "forever against all other powers" — first, 
the United States to France ; all the possessions of France in America as 
well as those it might acquire by any future treaty of peace ; second, France 
to the United States: "their liberty, sovereignty, and independence ab- 
solute and unlimited," together with their possessions and their addi- 
tions or conquests made from Great Britain during the war. Such, in 
substance, was the treaty of alliance ; it has never been contended so far 



as known to us that France did not fulfill the requirements which this 
instrument imposed upon her during our contest with Great Britain. 

The provisions of the other agreement, the treaty of commerce, of im- 
portance in this case (alluding to them briefly) required protection of mer- 
chantmen ; required ships of war or privateers, of the one party to do no 
injury to the other; and provided especial, purely exceptional, and exclu- 
sive privileges by each party to the other as to ships of war and privateers 
bringing prizes into port. 

Thetreaty of alliance was not one-sided, for it imposed upon the United 
States a possible duty and burden in ,the fulfillment of the guarantee of 
French possessions in America "forever'^ against all other powers. This 
issue was presented without delay. The French revolution began ; in 
1793 the King was beheaded, when France was instantly brought face to 
face with the powers of Europe, and her possessions in America were soon 
wrested from her. 

HISTORY OF THE SPOLIATIONS. 

England was in the vanguard of the war, and concluded twenty-three 
treaties with her allies, in which they agreed to starve out the common 
enemy. To this end was it stipulated that all the ports should be shut 
against France; that no provisions should be permitted to be exported 
to France, and that these measures should be continued and others em- 
ployed for the purpose of injuring French commerce and to bring that 
nation to just conditions of peace. (Treaty between Great Britain and Prus- 
sia, July 14, 1793.) The animus of the alliance is further shown in the 
instruction of the Czar, who directed his admiral, in fulfillment of stipu- 
lations with Great Britain, to prevent the French from receiving supplies, 
and to that end to seize all French vessels and to send back to their own 
ports all neutral vessels bound to France, stating that while these measures 
were not " strictly conformable to the natural laws of war " they were 
justifiable when employed against " those arrant villains, who have over- 
turned all duties observed towards God, the laws, and the Government ; 
who have even gone so far as to take the life of their own sovereign." 

All Europe, except Sweden and Norway, was now arrayed against the 
new Republic in a bitterness of warfare scarcely witli parallel, and which 
openly descended to an attempt to starve the French i)eople into sub- 
mission tlTrough an attack upon neutral commerce ; a course admittedly 
unjustified by the laws of war. Naturally France looked to the TTnited 
States for aid, relying upon the pledge of the treaty of 1778, and the as- 
sistance rendered us in our scarcely-concluded struggle by her fleet, armies 
and treasury. 

The commercial relations between France and the United States were 
already most unsatisfactory. Exceptional favors granted the United 
States in 1787 and 1788 (1 Foreign Relations, pp. 113-116) had been 
withdrawn and the equality upon which French and British vessels were 
put in our ports had excited jealousy. " No exceptional advantages had 
come to France from the war of the revolution, and American commerce 
had reverted to its old British channels." (Treaties and Conventions, &c., 
Bancroft Davis, p. 985.) 

JeflFerson, who had been transferred from the legation in Paris to 



10 

the office of Secretary of State, endeavored to secure the conclusi©ti af a new- 
commercial treaty, but unsuccessfully, and in April, 1792, we find him in- 
structing Mr. Morris that ^* it will be impossible to defer longer than the 
next session of Congress some counter regulations for the protection of our 
navigation and commerce. I must entreat you therefore to avail yourself 
of every occasion of friendly remonstrance on this subject, x If they wish 
an equal and cordial treaty w4th us we are ready to enter into it.'' (3 JeiFer« 
son's Works, p. 356.) In June he again writes that " we cannot consent 
to the late innovations without taking measures to do justice to our own 
navigation " {Hid,, p. 449), and after the imprisonment of the King he 
informed Morris that some matters, such " as reforming the unfriendly re- 
strictions on our commerce and navigation," might be transacted even by 
the rev^olutionary government, as a government de facto {ibid,, p. 489). 

The new^ French minister, M. Genet, started for the United States in the 
spring of 1793 armed with three hundred blank Commissions "to dis- 
tribute to such as [would] fit out cruisers in our ports to prey on the Brit- 
ish commerce." (1 Foreign Relations, p. 354.) Finally, the condition of 
affairs caused by the war led to the President's proclamation of neutrality, 
from which, curiously, and by way of compromise, the word " neutrality " 
was omitted. (3 Jefferson'^ Works, 591.) 

Genet arrived in the United States the 8th of April, and on the 22d of 
that month the proclamation was issued declaring that " the duty and in- 
terest of the United States require that they should with sincerity and good 
faith adopt and pursue a conduct friendly and impartial towards the bellig- 
erent powers." 

Already at Charleston, where he landed, Genet had commissioned pri- 
vateers and sent them to sea, asserting this action to be authorized by the 
treaty of 1778, and informing the Secretary of State of his wish that the 
Federal Government " should observe, as far as in their power, the public 
engagements contracted by both nations ; and that by this generous and 
prudent conduct they will give at least to the world the example of a 
true neutrality which does not consist in the cow^ardly abandonment of 
their friends in the moment when danger menaces them, but in adhering^ 
strictly, if they can do no better, to the obligations they have contracted 
wMth them." (Foreign Relations, vol. 1, p. 151.) 

In September following Genet asked for fire-arms and cannon to protect 
the French possCvSsions guaranteed by the United States, but he was an- 
swered by the Secretary of War with what he terms " an ironical careless- 
ness" that " the principles established by the President in his proclama- 
tion did not permit him to lend us so much as *a pistol.'" (19th Cong., 
1st sess.. Senate Doc. 102, p. 219.) 

The French law of May 15, 1791, which 'inhibited Americans from 
introducing, selling, and arming their vessels," in France, and " from en- 
joying all the advantages allowed to those built in the ship-yards of the 
Republic," was suspended by the national convention the 19th day of 
February, 1793, when extensive privileges were granted our commerce 
(ibid., p. 35), but in less than three months (9th May, 1793), seventeen days 
after the date of the President's proclamation, but before news of its con- 
tents could have been received, the national convention issued a decree 
ordering tlie arrest of any neutral vessels laden with provisions bound to 
an enemy's port. That this was an open and palpable violation of 
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neutral rights was not denied, for it was a measure understood to be re- 
taliatory to the course pursued by Great Britain, and compensation was- 
promised to those neutrals who should suffer by its operation. {Ibid p. 42.) 
This decree of May 9, 1793, authorizea French vessels of war and 
privateers to arrest neutral vessels laden with provisions, the property of 
neutrals, but destined to an enemy^s port, or laden with enemys' merchan- 
dise, the merchandise to be prize, and the neutral provisions to be paid for,, 
together with proper freight and indemnity for delay. The 2e3d of t he- 
same month American vessels were exempted from the operation of this 
decree (1 Foreign Relations, p. 244); five days 'later this second decree 
w^as suspended ; July 1 it was again put in force ; and July 27 it was re- 
pealed, leaving the decree of May 9 finally in force as against American 
commerce (3 Foreign Relations, p. 284). Our minister remonstrated, and 
the national assembly vacillated ; nevertheless the decree was executed in 
plain and admitted violation of neutral rights. 

The decree of May 9, 1793, Aid that of November 18, 1794, directed the 
seizure of neutral vessels containing enemy's goods, although the treaty of 
1778 expressly provided that "free ships make free goods'' (Art. XXIII, 
Treaty of Commerce); and further, under an ordinance of 1744, revived 
for the purpose, a foreign vessel having on board a supercargo or officer 
from an enemy's country, or whose crew was by more than one-third sub- 
jects of an enemy, was adjudged prize. Mere clearance for some of the- 
West India islands, by decret of February 1, 1797, subjected neutral ves-^ 
sels to capture and confiscation; the decree of January 18, 1798, issued 
by the council of five hundred, condemned neutral vessels carrying any 
British merchandise, and March 2, 1797, came into force the requirement 
of the crew list or ^^ role d'6quipage," which will be more fully considered 
hereafter. (Doc. 102, p. 160.) 

President Washington, in 1793 (message December 5), spoke of the vexa- 
tions and spoliations understood to have been committed on our vessels emi 
commerce by the cruisers and officers of some of the belligerent powers- 
as requiring attention, and suggested that on receipt of proofs, " due meas- 
ures would be taken to obtain redress of the \yeist and more effectual pro- 
visions against the future ; " whereupon proof began immediately to be fur- 
nished. 

Before this, the Secretary of State, then Mr. Jeflerson, had advertised 
to the world assurances of governmental protection and aid. 

I have it in charge from the PrcHichMit [he said in liis oircnlar of August, liV, 179:?, J 
tonssure the merchants of the Unit<'<l States concerned in foreign conniierce or navi- 
gation, that (mr attention will he paid to any injuries they may butter on the high 
seas or in foreign countries, contrary to the laws of nations and existing treaties, and 
that on their forwarding hither well authenticated evidence of the same, jnoper pro- 
ceedings will he adopted for their relief. 

Mr. Morris had already brought to the attention of the French minister 
of foreign affiiirs " the obnoxious acts of the late assembly," but without 
securing redrtss, as "ihe attention of the Government was too strongly 
directed towards itself" to think of exterior interests, "and the assembly^ 
at open war with the executive, would certainly reject whatever should 
now be presented to them." (Doc. 102, p. 31.) 

Meantime our relations with Great Britain had become extremely threat- 
ening, various questions growing out of the Revolution still remained uu- 
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adjusted, and when the instructions given by the admiralty, June 8, 1793, 
became known in the United States it was felt that decisive action could 
not be longer delayed. These instructions directed the commanders of 
His Majesty's ships of war and privateers to seize all vessels loaded with 
<x)rn, flour, or meal bound to any port in France, or to any port occupied 
by French armies, and to send the veiBsels thus seized into any convenient 
harbor that the cargo might be purchased by the British Government and 
the ships released; also to seize all ships, whatever their cargo, bound to 
a blockaded port ; also to warn off under penalty of seizure any vessel 
destined to a port, not actually blockaded, but ^* declared '' to be block- 
aded. (Foreign Relations, vol. 1, p. 240.) 

Great Britain, when complaint was made of these orders, attempted to jus- 
tify them upon the insufficient plea that provisions were contraband of war. 
(Foreign Relations, vol. 1, pp. 240, 448, et seq.) Correspondence leading to 
no prospect of a satisfactory result, the President nominated Mr. Jay as 
minister, saying to the Senate (April 16, ^94), that "as peace ought to 
be pursued with unremitted zeal before the last resource, which has so 
often been the scourge of nations, and cannot fail to check the advanced 
prosperity of the United States, i» contemplated," he had concluded to take 
this action. (Foreign Relations, vol. 1, p. 447.) The instructions given 
Mr. Jay are not of importance in this connection, as it is sufficient to note 
the result of his negotiation in the treaty which bears his name, and to 
compare its important provisions with our agreement made in 1778 with 
the King of France. 

We had promised France that their ships of war and privateers might 
freely carry whithersoever they pleased the ships and goods taken from 
their enemies; that these prizes should not be arrested or seized, or ex- 
amine^, or searched in our ports, but might at any time freely leave, while 
no shelter or refuge was to be given to vessels having made prize of her 
''^ subjects, people, or property." (Article 17, treaty of commerce, 1778.) 
The United States had thus given France, and for consideration, not only 
a valuable, but an exclusive right ; yet the Jay treaty in the twenty-fifth 
article gave these same privileges to great Britain, excluding all vessels 
which " should have made prize upon [her] subjects." 

The conflict of the treaties is evident and of course was fully appre- 
ciated at the time. 

While the Jay treaty was concluded in November, 1794, its ratifications 
were not exchanged until October the following year, and meantime the 
British orders in council directing seizure of our vessels and provisions 
bound to France were so enforced as to call iurth from Mr. Randolph, 
then Secretary of State, the warning, as late as July, 1795, that the Jay 
treaty had not yet been ratified l)y tlie President ; " the late British order 
in council for seizing provisions is a weighty obstacle to ratification. I 
do not suppose that such an attempt to starve France will be counte- 
nanced." (Foreign Relations, vol. l,p 719.) f] very endeavor was made 
by the United States to secure a repeal of the admiralty order, but with- 
out success, and finally our minister in London, Mr. Adams, was in- 
structed that if, after every prudent eifort, he found it could not be 
removed, its continuance was not to be an obstacle to the exchange of 
ratifications. The order was not removed or modified ; nevertheless rati- 
fications of the treaty were exchanged the following October. 
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It should here be noted that soou after the exchange a commission' 
was organized which, among other subjects, was to ascertain the amount 
of the claims of American citizens on Great Britain for captures made 
in violation of international law. After various interruptions the labors 
of this tribunal closed in February, 1804, when awards considerably ex- 
ceeding a million and a quarter pounds sterling had been made in favor 
of the United States on account of these claims. (Treaties and Conven- 
tions, Bancroft Davis, pp. 1014-1016.) This commission existed by virtue 
of the sixth and seventh articles of the Jay treaty, the latter of which 
provided that whereas complaints had been made by citizens of the United 
States that during the course of the war " in which His Majesty is now 
engaged they have sustained considerable losses and damage by reason of 
irregular or illegal captures or condemnations of their vessels and other 
property under color of authority or commissions from His Majesty,^' it 
was agreed that where adequate compensation could not then be actually 
obtaine<l in the ordinary course of justice full compensation would be 
made by the British Government. 

Xote further that these claims were for spoliations committed by Eng- 
land to starve the French, as the claims now before us are for spoliations 
committed by France to feed her people, and, again, remember, by way of 
explanation, that the remedy alluded to in the Jay treaty, as being perhaps 
obtainable in due course of justice, was a possible recovery by the captured 
vessel in an action against the privateer upon his bond. 

Mr. Morris; proving unacceptable to the French Government, was re- 
called at their request, and succeeded by Mr. Monroe, who endeavored to 
secure from his colleague, Mr. Jay, information as to the latter's negotia- 
tion, which was refused, as Monroe declined to pledge himself not to com- 
municate it to the French Government. (1 Foreign Relations, pp. 517, 
700.) France was restive under the situation, and, shortly after the 
ratification of the treaty, asked whether the President had caused orders 
to be given to prevent the sale of prizes conducted into the ports of the 
United States by vessels of the Republic or privateers armed under its 
authority. As to this question the Secretary of State informed the Presi- 
dent : 

That the twenty- tifth article of the British treaty having explicitly forbi<lden the 
arming of [French] privateers, and the selling of their prizes in the ))ort8 of the 
United States, the Secretary of the Treasnry prepared, as a matter of course, circular 
letters to the collectors to conform to the restriction contained in that [article of the 
British treaty] as the law of the land. This was the more necessary, as formerly the 
collectors were instructed to admit to an entry and sale the prizes brought into our 
ports by the French. 

The Secretary also wrote our minister in London that orders had been 
given to prevent the sale of prizes brought into United States ports by 
French privateers, "conformably with the twenty-fifth article" of the Jay 
treaty. So we had finally and openly transferred any exclusive rights of 
France under the treaty of commerce to her bitter enemy, Great Britain. 

But we had another obligation towards our former ally, that of guar- 
anteeing her West India Islands. 

Long prior to this, Jefferson, while in Paris, had told the British min- 
ister there, during a discussion as to the effect of the treaties of 1778, in 
case of war between France and Great Britain, and told him " frankly and 
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•without hesitation/' that the dispositions of the United States would then 
be neutral, and that this would be to the interest of both powers, because 
it would relieve both from all anxiety as to feeding their West India 
Islands ; that England, too, by suffering us to remain so, would avoid a 
heavy land war on our continent, which might very much cripple her pro- 
ceedings elsewhere ; that our treaty [with France] indeed, obliged us to 
receive into our ports the armed vessels of France, with their prizes, and 
to refuse admission to the prizes made on her by her enemies; that there 
was a clause, also, by which we guaranteed to France her American pos- 
sessions, and which might perhaps force us into the war if these wer*^ at- 
tacked. " Then it will be war," said the minister, " for they will assuredly 
be attacked/' 

In 1780 another American minister informed the English secretary of 
state for foreign affairs ** that in a war between Great Britain and the House 
of Bourbon (a thing which must happen at some time) we [the United States] 
can give the West India Islands to whom we please, without engaging in 
the war ourselves, and our conduct must be governed by our interest" 
.(Waiters American State Papers, vol. 10, p. 97) ; and this in face of a 
treaty concluded but twelve years before, wherein we pledged ourselves 
to a guarantee ** forever '' of the possessions in America of that very House 
of Bourbon. Early in 1794 Mr. Jefferson, then Secretary of State, said, 
as to this subject, that he had no doubt we should interpose at the proper 
time " and declare both to England and France that these islands are to 
Test with France, and that we will make a common cause with the latter 
for that object." (Jefferson to Madison, April 3, 1794, Jefferson's Works, 
vol. 4, p. 103.) . 

The understanding, therefore, seems to have been clear, yet the West 
India Islands went to England. 



The French spoliations began heedlessly through the mistaken action o^ 
subordinates, who confounded Americans with English, because of the 
identity of race and language. In October, 1793, Mr. Deforgues wrote 
to Mr. Morris: 

We hope that the Government of the United States will attribute to their true 
cause the abuses of which you complain, as well as other violations of which our 
cruisers may render themselves guilty in the course of the present war. It must per- 
ceive how difficult it is to contain within just limits the indignation of our marines, 
and, in general, of all the French patriots, against a people speaking the same lan- 
guage and having the same habits as the free Americans. The difficulty of distiu- 
guishing our allies from our enemies has often been the cause of offenses committed 
on board your vessels. All that the Administration can do is to order indemnification 
to those who have suffered and to punish the guilty. (Doc. IC*^, p. 70.) 

Not long, however, could this plaintive response suffice as an excuse for 
the outrages committed upon our citizens and their property, for, as we 
have seen by the decrees already cited (and there were mauy more), the 
assembly soon joined in the attack, authorized it, and rendered it govern- 
mental. 

A single mistaken capture might be forgiven, provided proper compen- 
sation were made for injury to the citizen ; but, when wholesale seizures 
were directed by the legislature and thereupon made by the Executive, 
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the matter assumed a much more serious and difficult aspect. To use the 
words of Mr. Sumner : 

As intelligeuce of these spoliations reached the United States onr whole commerce 
was fluttered. Merchants hesitated to ex])OHe ships and cargoes to such cruel hazards, 
and therenpou appeared the circular letter ot' the Secretary of State and the President's 
proclamation encouraging, bv the promise of protection, those injnred by the spolia- 
tors. 

So ended the first phase of this controversy with a nation to whom we 
were bound by the strongest treaty ties, a nation engaged in war against 
an apparently overwhelming force and whose enemies used means of attack 
openly admitted to be contrary to the laws of cizilized warfare; in alleged 
self-defence, it pursued an equally if not more indefensible course, which 
resulted in severe. and unjustifiable loss to our citizens. That this system 
of seizures or spoliations w^as forbidden by every principle of civilized war- 
fare was frankly admitted at the time, and later, England, which had 
pursued a similar course, made ample amends, and Spain, which had 
countenanced the policy of France, and lent her ports in aid of it, did the 
same. 

Xor were we altogether clear of blame. We had not complied, so far as 
appears, with the stipulations of the treaties of 1778, intended to provide 
for possible war ; we had not protected the West India Islands, and not 
only had we refrained from acting as the ally of France, but, by the Jay 
treaty, we had given to her enemy the exclusive port privileges which she 
most valued, and which were secured to her by the treaty of amity and 
commerce. 

It is not for us to criticise the patriotism and wisdom of the American 
statesmen of that day, the leading figures of our history, the men who bore 
the brunt of the fight which brought thirteen struggling colonies through 
a war with^me of the mighti^^^t and bravest nations of Europe to the suc- 
cessful issue which made possible the United States of to-day, with its 
thirty-eight States, eight Territories, and population of not far from 
sixty millions. Responsible for the welfare and future of a little republic 
of some two and a half millions of inhabitants, exhausted by seven years' 
warfare, and environed on this continent by the three great monarchies of 
Europe ; their country poor in finance, weak in population, and an object 
of jealousy and distrust to every sovereign, these eminent men dealt in a 
spirit of enlightened patriotism and high courage with the political ques- 
tions presented to them, according to their best and well-trained judgment, 
in the light of the information they then had. We now, as a judicial body, 
treat the facts as they are presented in relation to private rights, and no 
judgment of ours can properly be held, as it has been argued it would 
be, to reflect in any manner upon the course pursued by the President, his 
advisers and subordinates in the anxious period between 1789 and 1800. 
Upon their diplomatic foresight and ability no decision of ours can cast a 
shadow, and it must be clearly understood that we deal only with those 
private rights which may possibly have been invaded in the pursuit of a 
policy aiming at the life and prosperity of the nation. 

The French complained of our course during the war then progressing, 
while we complained of spoliation and maltreatment of our vessels at sea, 
losses by the embargo at Bordeaux, non-payment of drafts drawn by the 
Colonial administration, seizures of cargoes of vessels, non-performance 
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of contracts by Government agents, condemnation of vessels and their car- 
goes in violation of the treaties of 1 778, and captures under the decree of 
1793. (1 Foreign Relations, p. 748 et seq.) 

Pinckney was ordered out to replace Monroe under particular instructions 
to '* look into ^' the claims of our citizens (ibid,, 742), but before he arrived 
the decree of October 31, 1796, was made public, which prohibited the 
importation of manufactured articles, whether of English make or English 
commerce (6 Garden, 117), and Pinckney upon his arrival was not recog- 
nized or received, but ordered to leave France as that Government would 
receive no minister from the United States "until after a reparation of the 
grievances demanded of the American Government, and which the French 
Eepublic had a right to expect/' (1 Foreign Relations, p. 746.) 

The strained relations between the two countries cannot be better illus- 
trated than by an extract from the speech of the president of the directory 
made to Monroe in the presence of the diplomatic corps, when the latter on 
the 30th December, 1796, took his oiBcial leave. Upon that occasion the 
president said : 

By presenting this day to the executive directory your letters of recall, you ofter a 
very strange spectacle to Europ«. France, rich in her freedom, surrounded by the 
train of her victories, and strong in the esteem of her allies, will not stoop to calcu- 
late the cons*^queuces of the condescension of the American Government to its ancient 
tyrants. The French Republic expects, however, that the successors of Columbus^ 
Raleigh, and Penn, always proud of their liberty, will never forget that they owe it 
to Frauce. They will weigh in their wisdom the magnanimous friendship of the 
French people with the crafty caresses of perfidious men who meditate to bring them 
again under their former yoke. Assure the good people of America, Mr. Minister, that, 
like them, we adore liberty ; that they will always possess our esteem, and find in the 
French people that republican generosity which knows how to grant peace as well a* 
to cause its sovereignty to be respected. (1 Foreign Relations, 747.) 

This speech, as President Adams said, discloses sentiments — 

More alarming than the refusal of a minister, because more dangeroifs to our inde- 
pendence and union, and at the same time studiouslj' marked with indignities to- 
wards the Government of the Unite<l States. It evinces a disposition to separate 
the people of the United States from the Government. * * * Such attempts ought 
to be repelled with a decision which shall convince France and the world that we are 
not a degraded people, humiliated under a colonial spirit of fear and sense of inferior- 
ity, fitted to be the miserable instruments of foreign influence, and regardless of na- 
tional honor, character, and interest. (Foreign Relations, p. 40.) 

The President added that, having no diplomatic representative in 
France, he had no means of obtaining official inforiuation, but believing 
that a decree had been passed contravening in part the commercial treaty 
of 1778, he laid a copy of that instrument before the Congress, stating 
that it was his ^^indispensable duty to recommend to [their] consideration 
effectual measures of defense." Congress were, however, peacefully inclined, 
although before adjourning they passed the law providing passports for 
American vessels. (1 Stat. L., 489.) 

PINCKNEY MISSION. 

Soon after the adjournment (June 22) Pinckney, Marshall, and Gerry 
were commissioned envoys to France for the purpose of endeavoring to 
renew relations with that country. 

Jefferson, then Vice President, immediately wrote Gerry : 

That peace is undoubtedly at present the first object of our nation. Interest and 
honor are also national considerations. But interest duly weighed, is in favor of 



17 

peace, even at the expense of spoliaticuis, past and future, and houor cannot now be 
an object. The insults and injuries committed on us by both the belligerent parties 
from the beginning of 1793 to this day, and still continuing, cannot be wiped oif by 
engaging in war with one of them. Our countrymen have divided themselves by 
ench strong aifectious to the French and the Englisli, that nothing will secure us 
internally but a divorce from both nations. ( Jetferson's Works, vol. 4, p. 187. ) 

The tone and intent of the instructions to these envoys may be under- 
stood from one paragraph in Mr. Pickering's letter to them (Doc. 102, p. 
464, July 15, 1797): 

Finally, the great object of the Government being to do justice to France and her 
citizens, if in anything we have injured them; to obtain justice for the multiplied in- 
juries they have committed against us, and to preserve peace ; your style aad manner 
of proceeding will be such as shall most directly tend to secure these objects. 

The envoys had hardly reached Paris when another decree was aimed 
against our suffering merchants which prohibited every vessel that had 
entered an English port from being admitted into any port of the French 
Republic, and handed over to condemnation every vessel laden in whole 
or in part with merchandise coming out of England or her possessions. 
(Doc. 102, p. 483.) The American ministers protested, saying that the 
decree attacked the interests and independence of neutral powers ; that it 
took from them the profits of an honest and lawful industry, as well as 
the inestimable privilege of conducting their own affairs as their judg^ 
ment might direct, and added that acquiescence in it would establish a 
precedent for national degradation which would authorize any measures 
power might be dispovsed to practice. (Doc. 102, p, 483, et seq.) 

France leaned to dictation, not negotiation. With Bonaparte success- 
ful in Italy and Talleyrand at the head of Foreign Affairs, she was in a 
far from conciliatory temper. The result was that without ever being re- 
ceived officially, the envoys returned, not, however, before Talleyrand had, 
as a set-off to their demands, presented the counter claims of France. (2 
Foreign Relations, 190.) 

During this mission occurred the notorious X. Y. Z. episode when de- 
mands were made upon the ministers by individuals, veiled in the dis- 
patches under these mysterious letters, for a large sum of money as a 
douceur to the directory, and an additional and much larger amount, as a 
loan to France. Talleyrand later, and over hisown signature, proposed a 
loan, omitting reference to the douceur, and in the same note complained 
of the Jay treaty as a principal grievance. The dispatches containing an 
an account of the X. Y. Z. episode coming back from the United States in 
print, Gerry, the only envoy then remaining, left Paris on the 26th July, 
1798. (Treaties and Conventions, Bancroft Davis, pp. 997-8.) 

The return of the mission created an effect at home very inimical to 
France ; the President said he would never send another minister with- 
out assurances that he would be received, respected, and honored as ** the 
representative of a great, free, powerful, and independent nation '' (2 
Foreign Relations, p. 199); but before this (June 21, 1798,) Congress 
had passed the act " to more effectuallv protect the commerce and coasts 
of the United States " (May 28, 1798, 1 Stat. L., 561), the act suspending 
commercial relations with France (June 13, 1798), and various other laws 
of similar import, which will be considered hereafter in connection with 
another branch of this case. 

17006 2 



18 

Washington was put in command of the Army as Lieutenaut-General 
and Commander-in-Chief, and in accepting said (Annals, 5 Cong., 622) : 

The conduct of the directory of France towards our country ; their insidious hos- 
tility to its Government; their various practices to withdraw the affections of the 
people from it ; the evident tendency of their acts and those of their agents to coun- 
tenance and invigorate opposition ; their disregard of solemn treaties and the law of 
nations; their war upon our defenseless commerce; their treatment of our ministers 
of peace ; and their demands amounting to tribute, could not fail to excite in rac cor- 
responding sentiments with those ray countrymen have so generally expressed. 

ELLSWORTH MISSION. 

This state of affairs could not long continue. Talleyrand, appreciating 
the dangers of the situation, soon opened indirect communication with the 
United States, and, on the 28th September, said that our plenipotentiary 
if sent would be " received with the respect due to the representative of a 
free, independent, and* powerful nation.'^ (Foreign Relations, 2, p. 242.) 
This was an exact compliance with the President's condition precedent, 
and thereupon Oliver Ellsworth, Chief Justice of the United States, Will- 
iam R. Davie, late governor of North Carolina, (Patrick Henry declining 
to serve) and William Vans Murray, minister resident at the Hague, were 
commissioned envoys extraordinary and ministers plenipotentiary *^ to dis- 
cuss and settle by a treaty all controversies between the United States and 
France.^' (2 Foreign Relations, p. 243.) This mission, appointed in 
March, 1799, closed its labors by the treaty signed September 30, 1800. 

Arriving in France they found the Directory no longer in existence, but 
treated with Napoleon, then become First Consul. Ministers were ap- 
pointed to meet them, and the 7th April, 1800, powers were exchanged 
and negotiations began. (Doc. 102^ p. 579.) 

The Americans were instructed to inform the French ministers at the 
opening that we expected, " as an indispensable condition of the treaty,^' 
a stipulation to make to our citizens '^ full compensation for all losses and 
damage which they shall have sustained by reason of irregular or illegal 
captures or condemnations of their vessels and other property, under color 
of authority or commissions from the French Republic or its agents;" 
other points were urged upon them, but for the purpose of this case it is 
necessary only to note that they were to obtain a claims commission, to 
refuse recognition of the treaties of 1778, to refuse a guarantee, to refuse 
any aid or loan, and to make no engagement contrary to the Jay treaty. 
(2 Foreign Relations, p. 306.) 

The Secretary of State said in his instructions : 

Instead of relief, instead of justice, instead of indemnity for past wrongs, our very 
moderate demands have been immediately followed by new aggressions and more ex- 
tended depredations, while on r ministers, seeking redress and reconciliation, have 
been refused a reception, treated with indignities, and finally driven from its terri- 
tories. This conduct * * » would well have justified an immediate declaration 
of war, but * » * the United States contented themselves with preparations for 
defense, and measures calculated to protect their commerce. 

At the close of his instruction the Secretary sete out certain points to be 
considered as ultimata, of which the following only is now important : 

1. That there be established a board to determine the claims of our citizens, ^lidbioh 
France should bind herself to pay. 
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VALIDITY OF CLAIMS AGAINST FRANCE. 

Haviug carried the history of the claims down to this point let u« look 
back upon it and see what rights we had at that time as against France, 
laying aside for the moment certain defenses set up by the defendants, such 
as the existence of war, and the abrogation of the old treaties. Apart from 
these points, which have been urged upon us with great ability by the 
learned counsel for the Government, were the claims at the opening of the 
negotiations in 1800 valid international obligations against France? 

That nation had seized upon the high seas neutral vessels laden with 
neutral cargo. In the case at bar, for example, the American schooner 
Sally, owned by citizens of the United States, commanded by a citizen of 
the United States, duly registered under the laws of the United States, 
bound from Massachusetts to Spain, laden with cargo belonging to Ameri- 
can citizens, was seized upon the high seas, taken into a French port, con- 
demne:l, and confiscated for the benefit of the privateer which seized her; 
and all this, not upon the ground that she had violated the law of nations, 
but because she had violated the French regulations " concerning the navi- 
gation of neutrals." It seems hardly necessary to discuss the proposition 
that such a proceeding was unwarranted ; the French themselves admitted 
it in their decrees and correspondence ; the Russian Czar, in ordering his 
admiral to pursue a similar course, said it was not " strictly conformable 
to the natural laws of war.'' England paid for damages thus committed, 
as did Spain, which had countenanced the acts of French consuls in con- 
demning American vessels brought into Spanish ports. (Treaty of 1819.) 

Senator Livingston in the Twenty-first Congress (first session), said in 
the report made by him : 

The committee does not recollect that the jasticeoftlie claims has ever been denied • 
* * * To deny [it] would be assertion of a right on the part of France to indiscrim*" 
inate plunder of neutral property. » • * But the justice of the claims was not de' 
Died, and the necessity of providing indemnity was expressly acknowledged. 

Thi^is true as a matter of pure international law; how much more 
true is it in the face of a treaty .which guaranteed the protection to our 
vessels (Article VI) of French ships of war; which made free ships free 
goods (Article XXIll); which prohibited opening hatches or disturbing 
packages when the vessel had a passport (Articles XII and XIII) ; which 
directed the commanders of French ships to do no " injury or damage " to 
vessels of the United States (Article XV), and which contained other provis- 
ions . insuring an exceptional amount of protection to our commerce and 
guardianship of our commercial rights ? 

Mr. Jefferson thought this class of claims valid when he issued his cir- 
cular of August 1793, assuring the mercantile community that due attention 
would be paid to these injuries and proper proceedings adopted for their 
relief. The President thought them valid when later in the same year he 
wrote to Congress that due measures would be taken to '* obtain redress 
of the past and more effective provisions against the future." Pickering 
thought them valid when he made their settlement an ultimatum, and the 
French Government thought them worthy of consideration when they 
proposed a commission to decide upon them coupled with the counter prop- 
osition that the United States indemnify American creditors then exist- 
ing, or to be created through the agency of this commission, by way of a 
loan to France, which that country was to be pledged to repay. (Doc» 
102, p. 467.) 



20 

STATE OF WAR. 

The defendaots contend that the seizures were justified, as war existed 
between this country and France during the period iri question; and, 
as we could have no claim against France for seizure of private property 
in time of war, the claimants could have no resulting claim against their 
own Government; that is, the claims, being invalid, could not form a sub- 
ject of set-off as it is urged these claims did in the second article of the 
treaty of 1800. It therefore becomes of great importance to determine 
whether there was a state of war between the two countries. 

It is urged that the political and judicial departments of each Govern- 
ment recognized the other as an enemy; that battles were fought and blood 
shed on the high seas; that property was captured by each from the other 
and condemned as prize; that diplomatic aud consular intercourse was 
suspended, and that prisoners had been taken by each Government from 
the other and "held for excliange, punishment, or retaliation, according 
to the laws aud usages of war.'^ While these statements may be in sub- 
stance admitted and constitute very strong evidence of the existence of 
. war, still they are not conclusive, and the facts, even if they existed to* the 
extent claimed, may not be inconsistent with a state of reprisals straining 
the relations of the States to their utmost tension, daily threatening hos- 
tilities of a more serious nature, but still short of that war which abrogates 
treaties, and after the conclusion of which the parties must, as between 
themselves, begin international life anew. 

The French issued decree after decree against our peaceful commerce, 
but on the ground of military necessity incident to the war with Great 
Britain aud her allies ; they refused to receive our minister, but in that 
refusal, insolent though it was, there is nothing to show that war was in- 
tended, and the mere refusal to receive a minister does not in itself consti- 
tute a ground for hostilities. 

The Attorney- General, Mr. Lee, in August, 1798, very strongly sus- 
tained the defendants' position, for he wrote the Secretary of State that 
there existed with France "not only an actual maritime war," but "a 
maritime war authorized by both nations ; '' that consequently France was 
an enemy, to aid and assist whom would be treason on the part of a citizen 
of the United States; but we cannot agree that this extreme position was 
authorized by the facts or the law. 

Congress enacted the varipus statutes hereinafter referred to in detail, 
and when one of them, the act providing an additional armament, was 
passed in the House, Edward Livingston, who opposed itj said: 

Let uo man flatter himself that the vote which has been given is not a declarration 
of war. Gentlemen know that this is the case. 

Those were times of great excitement; betwieen danger of international 
contest and the heat of internal partisan conflict statesmen could not look 
at the situation with the calmness possessed by their successors, and those 
successors, with some exceptions, to be sure, regarded the relations between 
the countries as not amounting to war. 

The question has been carefully examined by authorized and competent 
officers of the political department of- the Government, and we may turn 
to their statements as expository of the' views of that branch upon the 
^subject. 
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In 1827 Senator Holmes reported that there had been **a partial war/' 
but no ^* such actual open war as would absolve us from treaty stipula- 
tions. * * * It was never understood here that this was such a war 
as would annul a treaty/' (19 Cong., 2d sess., Senate Report, Feb. 8, 
1827, p. 8.) 

Mr. Giles, reporting to the House of Representatives as early as 1802, 
called it a "partial state of hostility" between the United States and 
France. 

Mr. Chambers reported to the Senate in 1828 that — 

Tbe relations which existed between the two nations in the interval between the 
passa^^e of the several acts of Congress before referred to and the convention of 1800 
were very peculiar, but in the opiuion of your committee cannot be considered as 
placing the two nations in the attitude of a war which would destroy the obligations 
of previously existing treaties. 

Mr. Livingstone reported to the Senate in 1 830 that — 

This was not a case of war, and the stipulations which reconciled the two nations 
was nor. a treaty of peace ; it was a convention for the putting an end to certain dif- 
ferences. • * • Nowhere is the slightest expression on either sitle that a state of 
war existed, which would exonerate either party from the obligations of making 
those indemnities to the other. » * * The convention which was the result of 
these negotiations is not only in its forra^different from a treaty of peace, but it con- 
tains. stipulations which would be disgraceful to our country on the supposition that 
it terminated a state of war. * » • Neither party considered then they were in 
a state of war. (Rep. 4. 445.) 

Mr. Everett made a statement in the House of Representatives on the 
21st February, 1835, in which he said : 

The extreme violence of the measures of the French Government and the accumu- 
lated injuries heaped upon our citizens would have amply justilied the Grovernment 
of the United States in a recourse to war; but peaceful remedies and measures of 
defen8e were preferred ; [and, after referring to the acts of Congress, he adds :] These 
vigorous acts of defense and preparation, evincing that, if necessary, the United States 
were determined to proceed still further and go to war for the protection of their citi* 
zens, had the happy eflEect of precluding a resort to that extreme measure of redress. 

Finally Mr. Sumner considered the acts of Congress as "vigorous 
measures," putting the country " in an attitude of defense; " and that the 
"painful condition of things, though naturally causing great anxiety, did 
not constitute war." (38 Cong., 1st sess.. Rep. Com. No. 41, 1864.) 

The judiciary also had occasion to consider the situation, and the learned 
counsel for defendants cites us to the opinion of Mr. Justice Moore deliv- 
ered in the case of Baas against Tingy (4 Dallas, 37), wherein the facts 
were as follows: Tingy, commander of the public armed ship the Ganges, 
had libelled the American ship Eliza, Bass master, setting forth that she 
had been taken on the high seas by a French privateer the 31st March, 
1799, and retaken by him late in the following April, wherefore salvage 
was claimed and allowed below. Upon appeal the judgment was aflBrmed. 
Each of the four justices present delivered an opinion. 

Justice Moore, answering the contention that the won! " enemy " could 
not be applied to the French, says : 

How can the character of the parties engaged la hostility or war be otherwise 
described than by the denomination of enemies f It is tor the honor and dignity of 
both nations, therefore, they should be called enemies ; for it is by that description 
alone that either could justify or excuse the scene of bloodshed, depredation, and 
confiscation which has unhappily occurred, and surely Congress could only employ 
the language of the act of June 13, 1798, towards a nation whom she considered a^ 
an eneoQty. 
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Justice Washington considers the very point now in dispute, saying 
(p. 40): 

The decision of the question must d^^pend upon * * » whether at the time o^ 
pasHing the act of Congress of the 2d of March, 1799, there subsisted a state of war 
between two nations. It may, I believe, be safely laid down that every contention 
by force between two nations, in external matters, under the authority of their 
respective Governments is not only war, but public war. If it be decreed in form 
it is called solemn and is of the perfect kind, because one whole nation is at war with 
another whole nation, and all the members of the nation declaring war are authorized 
to commit hostilities against the members of the other in every place and under every 
circumstance. In such a war all the members act under a general authority, and all 
the rights and cousequences of war attach to their condition. But hostiliticH may 
subsist between two nations more confined in its nature and extent, being limited as 
to places, persons, and things, and this is more properly termed imperfect war, be- 
cause not solemn, and because those who are authorized to commit hostilities act 
under special authority and can go no further than to the extent of their commission. 
Still, however, it is public war, because it is an external contention by force between 
some of the members of the two nations, authorized by the legitimate powers. It is 
a war between the two nations, though all the members are not authorized to commit 
hostilities such as in a solemn war where the Government restrain the general power. 

Applying this rule he held that " an American and French armed ves- 
sel, combating on the high seas, were enemies," but added that France 
was not styled "an enemy" in the statutes, because "the degree of hos- 
tility meant to be carried on was sufficiently described without declaring 
war, or declaring that we were at war. Such a declaration by Congress 
might have constituted a perfect state of war which was not intended by 
the Government." 

Justice Chase, who had tried the case below, said : 

It is a limited, partial war. Congress has not declared war in general terms, but 
Congress has authorized hostilities on the high seas by certain persons in certain 
cases. There is no authority given to commit hostilities on land, to capture unarmed 
French Vessels, nor even to capture French armed vessels in a French port, and the 
authority is not given iudiscriminately to every citizen of America against every 
citizen of France, but only to citizens appointed by commissions or exposed to imme- 
diate outrage and violence. * * * if Congress had chosen to declare a geueral 
war, France would have been a general enemy ; having chosen to wage a partial war, 
France was * * * only a partial enemy. 

Justice Patterson concurred, holding that the United States and France 
were " in a qualified state of hostility " — war " quoad hocJ^ As far as Con- 
gress tolerated and authorized it, so far might we proceed in hostile opera- 
tions, and the word " enemy " proceeds the full length of this qualified war, 
and no further. 

The Supreme Court, therefore, held the state of affairs now under dis- 
cussion to constitute partial warfare, limited by the acts of Congress. 

The instructions to Ellsworth, Davie, and Murray, dated October 22, 
1799, did not recognize a state of war as existing, or as having existed, for 
they said the conduct of France would have justified an immediate declara- 
tion of war, but the United States, desirous of maintaining peace, contented 
themselves " with preparations for defense and measures calculated to defend 
their commerce." (Doc. 102, p. 561). Yet all the measures relied upon as 
evidence of existing war had taken effect prior to the date of these instruc- 
tions. So the ministers, in a communication to the French authorities, 
said, as to the acts of Congress, " which the hard alternative of aban- 
doning their commerce to ruin imposed," that " far from contemplating a 
co-operation with the enemies of the Riepublic [theyj did not even author- 
ize reprisals upon her merchantmen, but were restricted simply to the 
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giving of safety to their own, till a moment should arrive when their suf- 
ferings could be heard and redressed." (Doe. 102, p. 583.) 

France did not consider that war existed, for her minister said that the 
suspensions of his functions was not to be regarded as a rupture between 
the countries " but as a mark of just discontent" (15 November, 1796, 1 
Foreign Relations, 583), while J. Bonaparte and his colleagues termed it 
a "transient misunderstanding" (Doe. 102, p. 590), a state of "misunder- 
standing " which had existed " through the acts of some agents rather than 
by the will of the respective "governments," and which had not been a 
state of war, at least on the side of France (ibid,, p. 616). 

The opinion of Congress at the time is best gleaned from the laws which 
it passed. The important statute in this connection is that of May 28, 
1798 (1 Stat. L., p. 531), entitled " An act more effectually to protect the 
commerce and coasts of the United Stat^is." Certainly there was nothing 
aggressive or warlike in this title. 

The act recites that, whereas French armed vessels have committed dep- 
redations on American commerce in violation of the law of nations and 
treaties between the United States and France, the President is authorized — 
not to declare war, but to direct naval commanders to bring into our ports, 
to be proceeded against according to the law of nations, any such vessels 
" yvhich shall have committed, or which shall be found hovering on the 
coasts of the United States for the purpose of committing, depredations on 
the vessels belonging to the citizens thereof; and also to retake any ship 
or vessel of any citizen or citizens of the United States which may have 
been captured by any such armed vessel." 

This law contains no declaration or threat of war; it is distinctly an act 
to protect our coasts and commerce. It says that our vessels may arrest a 
vessel raiding or intending to raid upon that commerce, and that such 
vessel shall not be, either held by executive authority or confiscated, but 
turned over to the admiralty courts — recognized international tribunals — 
for trial, not according to municipal statutes, as was. being done in France, 
but according to the law of nations. Such a statute hardly seems neces- 
sary, for if it extended at all the police powers of naval commanders upon 
the high seas it was in ihe very slightest degree, and it is highly improb- 
able that then or now, with or without specific statutory or other authority, 
an American naval commander would in fact allow a vessel rightfully 
flying the flag of the United States to be seized on the high seas or near 
our coasts by the cruiser of another Government. But if the act did en- 
large the power of such officers, and give to them autiiority not theretofore 
possessed, it tied them down to specified action in regard to specified vessels. 

They might seize armed vessels only, and only those armed vessels 
which had already committed depredations, or those which were on our 
coast for the purpose of committing depredations, and they might retake 
an American vessel captured by such an armed vessel. This statute is a 
fair illustration of the class of laws enacted at this time ; they directed 
suspension of commercial relations until the end of the next session 
of Congress, not indefinitely (June 13, 1798, ihicL, sec. 4, p. 566); they 
gave power to the President to apprehend the subjects of hostile na- 
tions^ whenever he should make " public proclamation " of war (July 6, 
1798, ibid,, p. 577), and no such proclamation was made ; they gave 
him authority to instruct our armed vessels to seize French " armed," not 
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merchant, vessels (July 9, 1798, i6td., p. 578), together with contingent 
authority to augment the army in case war should break out or in case of 
imminent danger of invatjion (March 2, 1799, ibid , p. 725). Within a 
few months after this last act of Congress the Ellsworth mission was on 
its way to France to begin the negotiations which resulted in the treaty of 
1800, and even the act abrogating the treaties of 1778 does not speak of 
war as existing but of " the system of predatory violence * * * hos- 
tile to the rights of a free and independent nation." (July 7, 1798, ibid.^ 
p. 578.) 

If war existed why authorize our armed vessels to seize French armed 
vessels ? War itself gave that right, as well as the right to seize merchant- 
men, which the statutes did not permit. If war existed why empower the 
President to apprehend foreign enemies? War itself placed that duty upon 
him as a necessary and inherent incident of military .command. Why, if 
there was war, should a suspension of commercial intercourse be author- 
ized, for what more complete suspension of that intercourse could there be 
than the very fact of war ; and why, if war did exist, should the President 
so late as March, 1799, be empowered to increase the army upon one of 
two conditions, viz, that war should break out or invasion be imminent, 
that is, if war should break out in the future or invasion become imminent 
in the future ? 

Upon these acts of Congress alone it seems difficult to found a state 
of war up to March, 1799, while in February, 1800, we find a statute sus- 
pending enlistments, unless, during the recess of Congress, " war should 
break out with France." This is proof positive that Congress did not then 
consider war as existing, and in fact Ellsworth, Davie, and Murray were 
at the time hard at work in Paris. In May following the President was 
instructed to suspend action under the act providing for military organi- 
zation, although the treaty was not concluded until the following Septem- 
ber. 

This legislation shows that war was imminent ; that protection of our 
commerce was ordered, but distinctly shows that, in the opinion of the 
legislature, war did not in fact exist. 

Wheaton draws a distinction between two classes of war, saying : 

A perfect war is where one whole uation is at war with another nation, and all the 
members of both nations are authorized to commit hostilities against all the, members 
of the other, in every case, and under every circumstance permitted by the general 
laws of war. . An imperfect war is limited as to places, persons and things [to which 
the editor adds:] Such were the limited hostilities authprized by the United States 
against France in 1798 (Lawrence Wheaton, p. 5l8). 

There was no declaration of war; the tribunals of each country were 
open to the other — ^an impossibility were war in progress; diplomatic and 
commercial intercourse were admittedly suspended ; but during many years 
there was no intercourse between England and Mexico, which were not at 
war ; there was retaliation and reprisal, but such retaliations and reprisals 
have often occurred between nations at peace; there was a near approach 
to war, but at no time was one of the nations turned into an enemy of the 
other in such manner that every citizen of the one became the enemy of 
every citizen of the other; finally, there was not that kind of war which 
abro^ted treaties and wiped out, at least temporarily, all pending rights 
and contracts, individual and national. 

In cases like this " the judicial is bound to follow the action of the 
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political department of the Government, and is concluded by it " {Phih 
lips V. Phillips, 92 U. S., 130); and we do not find an act of Congress or 
of the Executive between the years 1793 and 1801 which recognizes an 
existing state of solernn war, although we find statutory provisions au- 
thorizing a certain course " in the event of a declaration of war," or 
" whenever there shall be a declared war," or during the existing " differ- 
ences." One act provides for an increase of the army "in case war shall 
break out " while another restrains this increase " unless war shall break 
out" (1 Stat. L., pp. 558, 577, 725, 750; see also acts of February 10, 
1800, and May 14, 1800). 

We have already referred to the instructions of the Executive, which 
show that branch of the Government in thorough accord with the legisla- 
tive on this subject, and the negotiations of our representatives hereinafter 
referred to were marked by the same views, while the treaty itself-^a treaty 
of amity and commerce of limited duration — is strong proof that what 
were called "differences" did not amount to war. We are, therefore, of 
opinion that no such war existed as operated to abrogate treaties, to sus- 
pend private rights, or to authorize indiscriminate seizures and condemna- 
tions; that, in short, there was no public general war, but limited war in 
its nature similar to a prolonged series of reprisals. 

NEGOTIATION OF THE TREATY OF 1800. 

The general effect and purpose of the treaty of 1800 can be clearly 
gleaned from the negotiations preceding its signature, which will next be 
considered. 

The treaties of 1778 provided that French men-of-war should protect 
our vessels and citizens (Treaty of Commerce, article 6); that our mer- 
chantmen having passports and certificates showing their cargoes not to 
be contraband should not have their hatches opened, their packages dis- 
turbed, or the ^^ smallest parcels of goods" removed (articles 12 and 13) ; 
that a French man-of-war meeting an American merchantman should 
remain out of cannon shot, and send on board not more than three men, 
when, should the merchantman have a passport, he might proceed (article 
27) ; freedom of trade was secured and contraband defined. 

Soon after the French revolution the series of attacks upon our com- 
merce began, at first veiled under the excuse of mistake, then of a neces- 
sary self-defense, coupled with promise of compensation, and finally open 
and undisguised. First it was said that the seizures were accidental, as 
the two English-speaking nations could not be distinguished by the French 
sailors; sooti after all neutral vessels laden with provisions and bound to an 
enemy's port were ordered seized as a war measure, but compensation wag 
promised; and itwasth^n that the President and Secretary of State, having 
already issued the proclamation of neutrality, which greatly incensed 
France, voluntarily promised protection and redress to citizens of the 
United States thus injured by our former ally. At this point, therefore, 
we have on both sides an admission of the validity of claims arising from 
the spoliations — ^the President, in the proclamation and circular letter, 
the French, in their decrees, as well as ill a letter to the Secretary of State 
(March 27, 1794), in which the French minister wrote that '^If any of 
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your merchants have suffered any injury by the conduct of our privateers 
* * * they may with confidence address themselves to the French Gov- 
ernment/^ (Doc. 102, p. 264.) Nearly four months later the French 
commissioner of foreign relations informed our minister that there should 
not be a doubt of the disposition of the Convention and Government to 
" make good the losses which circumstances inseparable from a great revo- 
lution may have caused some American navigators to experience." (July 5, 
1794 ; ibid,^ p. 77.) Then came Genet^s dismissal ; Jay was sent to Eng- 
land, and Monroe, succeeding Morris, seemed to have progressed so suc- 
cessfully that Washington announced to Congress (February 20, 1795) 
" that these claims are in a train of being discussed with candor, and amic- 
ably adjusted." (Waite's American State Papers, vol. 3, p. 402.) 

The Jay treaty entirely changed the situation ; France violently renjon- 
strated, treated Monroe with insult, refused to receive Pinckney, threw off 
the last restraints upon its cruisers and privateers, and its colonial agents 
joined with so much vigor in the illegal attack upon a peaceful neutral 
commerce, that "American vessels no longer entered the French ports 
unless carried in by force." (Doc. 102, pp. 434, 435.) 

Just complaint was not however, confined to one side, for we had failed 
in performance of obligations imposed upon us by the treaties of 1778. 
We had undertaken a guarantee of French possessions in America and 
pledged ourselves that " in case of a rupture between France and Eng- 
land the reciprocal guarantee * * * shall have its full force and effect 
the moment such war shall break out." (Art. 12, treaty of alliance.) This 
guarantee was to endure " forever." It was contended by us that the casus 
foederis could never occur except in a defensive war. As Secretary Pick- 
ering said : 

The nature of this obligation is understood to be that when a war really and truly 
defensive exists, the engaging nation is bound to furnish an effectual and adequate 
defense, in co-operation with the power attacked." (Doc. 102, p. 457^ Pickering to 
Pinckney e< aZ., July 15, 1797.) 

Whether the treaty so limited the obligation, or whether France in her 
struggle with the allied powers was waging a defensive war, is not now 
important. France certainly believed herself entitled to demand our aid, 
and understood the casus foederis to have occurred. 

At the opening of the war France possessed the fertile islands of St. Do- 
mingo, Martinique, Guadeloupe, St. Lucia, St. Vincent, Tobago, Deseada, 
Mariegalante, St. Pierre, Miquelon, and Granada, with a colony on the 
main-land at Cayenne, and " in little more than a month the French were 
entitely dispossessed of their West India possessions, with hardly any 
loss to the victorious nation." (Alison's History, vol. 3, p. 396.) 

The French colonists urged us to intervene, but the French Govern- 
ment thought it wiser for us not then to embark in the war, as it might 
diminish their supplies from America ; they would, however, they said, 
leave us to act according to our wishes, looking to us meantime for finan- 
cial aid. (1 Foreign Relations, p. 688.) This was not a renunciation 
of the guarantee, nor was it so regarded here. 

A study of the correspondence shows that these provisions of the two 
treaties, especially the guarantee, constantly, hampered our ministers, and 
Jefferson said he had no doubt 'Sve should interpose at the proper time" 
(Jefferson's Works, vol. 4, p. 102), while the French Government dwelt 
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upon the "inexecution of the treaties" (1 Foreign Relations, p. 658), said 
** they had much cause of complaint against us " {ibid.y p. 731), and finally 
refused to receive Pinckuey " until after a reparation of grievances," while 
their minister here deraande<l ** in the name of American honor, in the 
name of the faith of the treaties, the execution of that contract which as- 
sured to the United States their existence and which France regarded as 
the pledge of the most sacred union between two people the freest upon 
earth." (1 Foreign Affairs, pp. 579 et seq,) 

The claims of France, natioiial in their nature, were thus set up again 
against the claims of the United States, individual in their inception, but 
made national by their presentation through the diplomatic department of 
the Government. 

It is not for us to say whether the claims of France had any validity in 
international law, because for the purpose of this case it need only be ob- 
served that they were urged in diplomacy with every apparent belief that 
the French position was tenable. Whether valid or not they were an efficient 
arm of defense against our contentions, and were so used with ability, skill, 
and success. In fact there is a recognition of apparent justness in these 
demands found in the instructions to the Pinckney mission, who were di- 
rected while urging our -claims, to propose a substitute for the mutual 
guarantee "or some modification of it," as-" instead of troops or ships of 
war " " to stipulate for a moderate sum of money or quantity of provisions" 
to be delivered in any future defensive war" not exceeding $200,000 a 
year during any such war" (2 Foreign Relations, p. 155), and Talley- 
rand on the other side told Mr. Gerry (June 15) that the Republic de- 
sired to be restored to the rights which the treaties conferred upon it, and 
through these means to assure the rigiits of the United States. " You 
claim indemnities," he said, we " equally demand them, and this disposi- 
tion being as sincere on the part of the United States as it is on its, [the 
Republic] will speedily remove all the difficulties." (Doc. 102, p 529.) 

Such was the situation when the Ellsworth Mission arrived in France. 

The instructions to this legation directed them as an " indispensable 
condition " to obtain full compensation for all losses and damages sustained 
by citizens of the United States from irregular or illegal captures or con- 
demnations. 

The French representatives did not dispute the validity of the claims, 
biit stood upon the treaties of 1778. To their opening propositions the 
American envoys received a courteous response, which, however, put a 
new phase upon the negotiation, and placed them in a most embarrassing 
position. Bonaparte and his colleagues said in substance (6 May, 1800, 
Doc. 102, p. 590): The discharge of damages between the two nations re- 
sulting from the *^ transient misunderstanding " can be " considered only 
as a consequence of the interpretation" given by mutual consent to the 
treaties. They agreed " upon the expediency of compensation," and sug- 
gested that the discussion had become confined to two points, the principles 
which oughtto govern the political and commercial relations of the two coun- 
trias and the most suitable form for liquidating and discharging the indem- 
. nities due. The examination of principles should come first in order, they 
said, for "indemnification can only result from an avowed violation of an 
acknowledged obligation," and an *^ agreement upon principles can alone 
assure peace and maintain friendship." The French ministers then, al- 
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luding to the treaties, referred to the second article of the draft sub- 
mitted by the Americans, which provided that the commission suggested 
should decide claims " conformably to justice and the law of nations, and 
in all cases of complaint prior to the 7th of July, 1798, they should pro- 
nounce agreeably to the treaties and consular convention then existing be- 
tween France and the United States." Now this second article of the 
draft applied only to claims of citizens af each country, while July 7, 
1798, was the date of the act of Congress annulling the treaties; but the 
French ministers ignoring this said that they saw no reasons for the dis- 
tinction, as the treaties and convention are " the only foundations of the 
negotiations ; " that from them arose the misunderstanding, and upon them 
** union and friendship should be established ;" and they thus significantly 
concluded, "when the undersigned hastened to acknowledg:e the principle 
of compensation, it was in order to give an unequivocal evidence of the 
fidelity of the French Government to its ancient engagements, every pecu- 
niary stipulation appearing to it expedient as a consequence of ancient 
treaties, and not as the preliminary of a new one." So the French were 
planted squarely on the treaties which the Americans were forbidden to 
consider as existing after July, 1798. Two days later our ministers ex- 
plained their position (ibid, 592), and nine days later wrote to the Secre- 
tary of State (ibid., 607) that their success was still doubtful, as the 
"French think it hard to indemnify for violating engagements unless they 
can thereby be restored to the benefits of them." Soon followed a confer- 
ence between the plenipotentiaries, when the negotiations were brought to 
a halt, as no further progress could be had until other " powers " or " in- 
structions," for the two words seem to have been used synonymously, were 
received from the First Consul. » 

The French ministers had frequently mentioned the insuperable repug- 
nance of their Government to surrender the claim to priority assured to it 
inrthe "commercial treaty of 1778," urging: 

The equivalent alleged to be accorded by France for this stipulation, the merito- 
rious ground on which they generally represented the treaty stood, denying stren- 
uously the power of the American Government to annul the treaties by a simple leg- 
slative act; and always concluding that it was perfectly incompatible with the honor 
and dignity of France to assent to the extinction of a right in favor of an enemy, and 
as much so to appear to acquiesce in the establishment of that right in favor of Great 
Britain. The priority with respect to the ritjht of asylum for privateers and prizes 
was the only point in the old treaty on which they had anxiously insisted, and whi-ch 
they agreed could not be as well provided for by a new stipulation. (Doc. 102, p. 
608.) 

The American envoys (July 23, 1800), in answer to the French ar- 
guments, reducing to writing the substance of two conferences, said (Doc. 
102, p. 612) : 

As to the proposition of placing France, with respect to an asylum for privateers 
and prizes, upon the footing of equality with Great Britain, it was remarked that 
the right which had accrued to Great Britain in that respect was that of an asylum 
for her own privateers and prizes, to the exclusion of her enemies, wherefore it was 
physically impossible that her enemies should at the same time have a similar right. 
With regard to the observation that by the terms of the British treaty the rights of 
France were reserved, and therefore the rights of Great Britain existed with such lim- 
itation as would admit of both nations being placed on a footing which should be 
equal, it was observed by the envoys of the tJnited States that the saving in the 
British treaty was only of the rights of France resulting from her then existing treaty, 
and that that treaty having ceased to exist the saving necessarily ceased also, and 
the rights which before that event were only contingent immediately attached and 
became operative. 
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Admission of the continuing force of the old treaties might involve ad- 
mission of France's national claims, and in any event would put her min- 
isters into a most advantageous position, giving them as consideration, to 
be surrendered at her pleasure in the new negotiation, what would then be a 
vested, existing, and acknowledged right to the guarantee, the alliance, 
and the use of our ports. Placed in this position, France would be with- 
out incentive to action ; she would start in the discussion of a new treaty 
with more surrendered to her at the outset than she had hoped to obtain 
at the conclusion, and all that she afterwards gave up would be by way of 
generous concession. Whatever the law, whether the treaties were or 
were not abrogated by the act of Congress or the acts of parties, the 
American envoys were not permitted to admit the Fi-ench contention, but 
were in duty bound to argue that the treaties were without continuing 
force. They followed this course, saying : 

A treaty being a mutual compact, a palpable violation of it by one party did, by 
the law of nature and of nations, leave it optional with the other to renounce and 
declare the same to be no longer obligatory * * * The remaining party must decide 
whether tljere had been such violation on the other part as to justify its renunciation. 
For a wrong decision it would doubtless be responsible to the injured party, and might 
give cause for war; but even in such case, its act of public renunciation being an act 
within its competence would not be a void but a valid act, and other nations whose 
rights might thereby be beneficially affected would so regard it." (Doc. 10*2, p. 612.) 

After further argument, they added that as it was the opinion of the 
French ministers that *^ it did not comport with the honor of France '^ to 
admit the American contentions, and at the same time be called upon for 
compensation, they offered " as their last effort '^ a proposition which sus- 
pended payment of compensation for spoliations '* until France could be put 
into complete possession of the privileges she contended for, and at the same 
time they offered to give that security which a great pecuniary pledge 
would amount to for her having the privilege as soon as it could be given 
with good faith which might perhaps be in a little more than two years; 
at any rate within seven." (Ibid,, p. 613.) 

The French answered (Doc. 102, p. 615) that they still found no reason 
to consider the treaties of 1778, as broken ; the act of 1798, being that of 
one party, could not destroy, they said, "otherwise than by war and victory," 
that which was the engagement of two. After some further argument 
they wrote that they would not push further their observations, as 

Those which they have repeated suffice to establish the rights of France, and to her 
the honor of a sacrifice which she would make in renouncing the exclusive right of 
entrv into the ports of America, for French privateers accompanied with their prizes. 
(JJiU, p.615.) 

As to the proposal of a money indemnity for delay they said : 

The proposition of the American ministers offers to the Republic at a distant time 
the hope of ^exclusive advantages, and for the present, and, perhaps, for seven years, 
an humiliating forfeiture of those rights, and a shameful inferiority with regard to a 
state [Great Britain] over which she had acquired these privileges by the services 
she had rendered to America when it made war with such state. When the minis- 
ters of France can subscribe to a condition unworthy the French nation, the price 
which they would put upon their humiliation wonld it not be the continuance of a 
subjection, which they consider to be contrary to the interest of the United States. 
The dependence of her ally cannot be for her au indemnity for a national suffering. 
The French ministers believing it to be their duty to insist with their Government 
upon the immediate renunciation of a privilege well acquired, it would be contradic- 
tory that they should provide fot its returft at a distant time. (/6id., pp. 615, 616.) 
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Some two weeks later the French again insisted that the treaties were not 
broken bv the state of " misunderstanding " which had existed " through 
the acts of some agents rather than by the will of the respective Govern- 
ments '' and which had not been a state of war, at least on the side of 
France. {Ibid,, p. 61 6.) Yet, after this opening, the ministers use language 
in apparent antagonism with the position thus and before advanced that 
the treaties were still existent ; their tone towards the United States is 
marked by extreme bitterness, but they finish by consenting to an abolition 
of the treaties and the conclusion of a new one. The alternative proposi- 
tion is thus put : 

Either the ancient treaties, with the privileges resulting from priority and the stip- 
ulation of reciprocal indemnities, or a new treaty, assuring equality without indem- 
nity. {Ibid.y p. 618.) 

To the first of these proposals our ministers were forbidden to assent, as it 
involved an admission of the continuing force of the treaties; to the second 
they could not assent, for their first duty was to obtain indemnity. The 
time had come when they must go beyond their instructions and assume 
personal responsibility. (Doc. 102, pp. 619, 620.) 

In August, iafter some delay and apparent friction, the Americans, say- 
ing that " while nothing would be more grateful to America than to 
acquit herself of any just claims of France, nothing could be more vain 
than an attempt to discourse to her reasons for the rejection of her own/^ 
made the following propositions {ibid., pp. 623-625) : 

(1) Let it be declared that the former treaties are renewed and confirmed and shall 
have the same effect as if no misunderstanding between the two powers had inter- 
vened, except so far as tbey are derogated from by the present treaty. 

(2) It shall be optional with either party to pay to the other within seven years 
3,000,000 of francs in money or securities which may be issued for indemnities, and 
thereby to rvdnce the rights of the other as to privateers and prizes to those of the 
moot favored nation. And during the said term allowed for option the right of both 
parties shall be limited by the line of the most favored nation. 

The third proposition looked to such modification of the mutual guar- 
antee that military stores should be furnished by the one party to the 
value of 1,000,000 francs to the other when attacked, but either might 
within the seven years pay the lump sum of 5,000,000 francs to be freed 
from the obligation. The fifth proposition provided indemnities for indi- 
viduals and that " public ships taken on either side [should] be restored 
or paid for,^' and the sixth that all property seized by either party and not 
yet "definitively condemned " should be restored on reasonable proof of it 
belonging to the other. So they finally agreed to recognize the existen^^ of 
the treaties, the right of France to the guarantee and exclusive port priv- 
ileges , and proposed to pay a lump sum to be free of their obligation in the 
future, for the propositions on this subject, while on their face mutual, were 
in effect for the benefit of the United States alone, France much prefer- 
ing to revert to the statu quo, 

Later during the negotiations an offer was made by us "to extinguish 
by an equivalent of 8,000,000 francs certain claims of France under the 
former treaties " {ibid., pp. 626 and 629) ; but even after all these con- 
cessions there was still no satisfactory promise of a result, although the 
existence of the treaties had in effect been recognized and " indemnity on 
either side in substance agreed to." The French now made a counter 
proposition continuing " the ancient treaties " " as if no misunderstanding 
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had occurred," providing commissioners " to liquidate the respective losses," 
amending the article as to the use of ports by privateers, which was nat- 
urally a capital subject of difference, and providing that if after seven years 
the seventeenth and twenty-second articles of the treaty of c<ommer(ie were 
not re-established no indemnities should be paid, and, further, that the 
guarantee be converted into a ** grant of succor for two millions " redeem- 
able by a capital sum of ten millions. {Ibid., pp. 627, 628.) 

TheAmericans madeacounter proposal, renewingtheiroffer of 8,000,000 
francs to be paid within seven years in consideration that the United 
States " be forever exonerated of the obligation, on their part, to furnish 
succors or aid under the mutual guarantee," and that the rights of the 
French Republic be forever limited to those of the most favored nation. 
{Ibid., p. 629.) To this the French tersely answered {ibid,, p. 630) : 

We shall have the right to take onr prizes into your ports ; a commission shall reg- 
ulate the indemnities owed by either nation to the citizens of the other ; the indem- 
nities which shall he due by France to the citizens of the United States shall be paid 
for by the United States ; in return for which France yields the exclusive privileges 
resulting from the seventeenth and twenty-second articles of the treaty of commerce 
and " from the rights of the guarantee of the eleventh article of the treaty of alliance.^ 

Matters now again reached a hfilting point ; neither side would yield ; 
France acknowledged her real object to be to avoid payment of indemnity, 
while the United States, on the other hand, could not assent to her views 
as to the guarantee and use of ports. In considerable heat the ministers! 
parted. {Ibid,, 632, 633.) The next day the Americans made another ef- 
fort, because, as thev wrote in their journal (ibid , p. 634), " being now 
con vn need that the door was perfectly closed against all hope of ob- 
taining indemnities with any modifications of the treaty, it only remained 
to be determined whether, under all circumstances, it would not be expe- 
dient to attempt a temporary arrangement which would extricate the 
United States from the war or that peculiar state of hostility in which 
they are at present involved, save the immense property of our citizens now 
pending before the council of prizes, and secure, as far as possible, our 
commerce against the abuses of capture during the present war; " there- 
fore they proposed {ibid., 635) that as to the treaties and indemnities the 
question should be left open ; that intercourse should be free ; then, with 
suggestions as to property captured and not definitively condemned, and 
property which might thereafter be captured, they asked an early interview. 

The French still insisted that a stipulation of indemnities involved an 
admission of the force of the treaties {ibid., pp. 635-637), and after argument 
proposed that the discussion of the indemnities, together with the discus- 
sion of article IT of the treaty of alliance and articles 17 and 22 of the 
treaty of commerce, be postponed, but with the admission that the two treaties 
are " acknowledged and confirmed * * * as well as the consular con- 
vention of 1788;'' that national ships and privateers be treated as those 
of the most favored nation; that national ships be restored and paid for, 
and that the " property of individuals not yet tried shall be so according to 
the treaty of amity and commerce of 1778, in consequence of which a rdle 
d'Squipage shall not be exacted, nor any other proof which this treaty could 
not exact." So after months of negotiation the French ministers come back 
flat-footed upon the treaties as still existing, something which our repre- 
sentatives were forbidden by their instructions to admit. Nevertheless 
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this proposal formed the text for discussion, and upon so slight a founda- 
tion was built the treaty of 1800. 

After prolonged negotiation, and after striking out the word ^^ pro- 
visional " in the name or description of the new treaty, the American corn- 
missioners signed it, although with great reluctance, *^ because they were 
profoundly convinced that, considering the relations of the two countries 
politically, the nature of our demands, the state of France, and the state of 
things in Europe, it was [their] duty, and for the honor and interest of the 
Government and people of the tJ nited States, that [they] should agree to the 
treaty rather than make none.'' {Ibid,, p. 640.) 

The vital effect of this negotiation as explanatory of the treaty of 1800, 
upon which the rights of these claimants are founded, explains the rehearsal 
of its details during which the so-called ultimatum of our Government was 
abandoned and the contention of the French Government as to the exist- 
ence of the treaties was admitted. 

Starting under their instructions, events had forced the ministers to offer 
unlimited recognition of the treaties of 1778, coupled with a pecuniary 
equivalent to extinguish in the future their most onerous provisions {IbUL, 
643) ; even this was not accepted, and the French, returnin;^ to their origi- 
nal ground, said that no indemnity could l)e granted unless the treaties were 
recognized without qualification as to the future, and this, they said, with the 
avowed object of avoiding the payment of indemnity. {Ibid,) The Amer- 
ican ministers had then but two courses open to them, either to quit France, 
leaving the United States involved in a dangerous contest, or to propose a 
temporary arrangement, reserving for later adjustment points which could 
not then be satisfactorily settled. {Ibid,, p. 644.) They elected the latter 
course, and the treaty signed at Paris the 30th day of September, in the 
year 1800, by Ellsworth, Davie, and Murray, on the one hand, and J. 
Bonaparte, Fleurieu, and Roederer, on the other, became part of the su- 
preme law of the land, and was so proclaimed by the President upon the 
21st day of December, 1801. 

ASSUMPTION OF THE CLAIMS BY THE UNITED STATES. 

But between its signature and proclamation a very important history 
intervened, one extremely interesting to the claimants at this bar, and 
which has been the cause of much argument and contention. 

The compromise by our ministers, to which they were forced by the po- 
sition of the French Government, was contained in the second article, 
which read : 

The ministers plenipoteutiary of the two parties not being able to agree at present 
respecting the treaty of aUianoe of 6th February, 177cJ, the treaty of amity and com- 
merce of the same date, and the convention of the I4th of November, 1788, nor npon 
the indemnities mutually due or claimed, the parties will negotiate further on these 
subjects at a convenient time, and until they may have agreed upon these poin s the 
said treaties and conventions shall have no operation, and the relations of the two 
oountries shall be regulated as follows. 

It is apparent that this article makes the treaty temporary and pro- 
visional in its nature; it admits that the existence or non-existence of the 
treaties of 1778, with the liabilities thereby imposed, is open to discussion*, 
and that the indemnities are not provided for ; that is, that the very first 
of the so-called "ultimata" of Secretary Pickering was temporarily aban- 
doned. The Senate advised and consented to the ratification of the treaty 
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provided this article be expunged, and in its place the following article be 
inserted : * 

It is agreed that the present convention shall be in force for the term of eight years 
from the time of exchange of ratifications. 

Napoleon thereupon consented (July 31, 1801) ^^ to accept, ratify, and 
confirm" the convention, with an addition importing that it should be in 
force for the space of eight years, and with the retrenchment of the second 
article : 

Providedy That by this retrenchment the two states renounce the respective pre- 
tensions which are the object of tha said article. 

The ratifications were exchanged in Paris, July 31, 1801. The treaty, 
with its addenda, was again submitted to the Senate, and in that form re- 
ceived the approval of that body (December 19, 1801) when it declared 
that it considered the convention " fully ratified/^ and returned it to the 
President for promulgation. 

What the respective pretensions were which were the object of the sec- 
ond article does not admit of a shadow of doubt. On the one hand, the 
alleged continuing existence of the treaties incidentally involving national 
claims for past acts on our part and more particularly a right to future 
privileges; on the other hand, indemnity to our citizens for spoliations. 

Our claims were good by the law of nations, and we had no need to 
turn back to the treaties for a found£i,tion upon which to rest our argu- 
ments. Not so with France. Her national claims must necessarily rest 
on treaty provisions, and the future privileges she desired above all else 
could in no way be so easily or fully secured as by an admission of the 
continuing force of those instruments. She therefore insisted that for in- 
demnity we must give treaty recognition. This we absolutely refused to 
do, and upon this rock twice did the negotiations split, only to be re- 
newed by the patience and patriotism of our ministers. After months of 
weary discussion the parties stood as to this point exactly where they started, 
and to save their young and struggling country from further contest the 
American ministers consented to the compromise. Then the Senate struck 
the compromise out, and France said in effect, "Yes, we agree, if it is un- 
derstood that we mutually renounce the pretensions which are the object 
of that article," to which the Senate and the President, by their official 
action, assented. 

So died the treaties of 1778, with all the obligations which they im- 
posed, and with them passed from the field of international contention 
the claims of American citizens for French spoliation. 

In this whole transaction the treaties were urged on the one side against 
indemnities on the other. . Admission of the continuing force of the trea- 
ties was the great desire of France to which she subordinated all else, even 
her national claims ; on the other hand, the United States could by no pos- 
sibility admit such a contention, for to do so would set them instantly at 
odds with their former enemy. Having given, in 1794, to Great Britain 
the exclusive port privileges secured to France in 1778, they could not in 
1800 again reverse their policy, and, by returning these privileges to 
France, infringe their agreement with Great Britain. 

Yet this was the issue, an issue never retreated from by the French ; as 
they put it, " either the ancient treaties with indemnity [for spoliations] or 
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a new treaty without iademnity.'' Article 2 of the treaty of 1800 still 
presents these counter propositions linked together when it postpones the 
discussion of the treaties, and at the same time postpones the discussion of 
the indemnities. 

When the r"rnited States struck out that second article and a&sented to 
Napoleon's proviso that by so doing both states renounced the pretensions 
which were its object (that is, the treaties and these claims), the contract 
was complete. That there was a " bargain,'' to use Madison's word, is 
apparent from the instrument and the negotiations which have been recited 
as preceding it. 

Four years later Mr. Madison, then Secretary of State, instructed Mr. 
Pinckney, minister in Spain, that " the claims from which France was re- 
leased were admitted by France, and the release was for a valuable con- 
sideration in a correspondent release of the United States from certain 
claims on them. The claims we make on Spain were never admitted by 
France nor made on France by the United States. They made, therefore, 
no part of the bargain with her, and could not be included in the re- 
lease." 

The counsel for defendants contends that Mr. Madison referred in this 
letter to " national " claims on the part of the United States for national 
injury, in the destruction of Qommerce, the increased cost of the Army and 
Navy, and the insult to the flag. It should be noted, in answer to this 
position, that the claims against Spain, then under discussion, were exactly 
these claims now at bar, except that Spain was the party defendant instead 
of France. As against France captures made by French privateers under 
French decrees were taken into French ports, and there condemned. As 
against Spain captures made by French privateers under French decrees 
were taken into Spanish ports and there condemned by French consuls 
under the authority and protection of Spain. Spain plead that these 
claims were settled by the second article of the treaty of 1800, and it was 
in answer to this plea that Mr. Madison wrote his letter. 

The subject-matter of the instruction to Pinckney was these claims and 
nothing else, for we were not urging " national " claims on Spain, but the 
claims subsequently described in the Spanish treaty as those "on account 
of prizes made by French privateers and condemned by French consuls, 
within the territory and jurisdiction of Spain." (Treaty of 1819, article 
IX.) These claims were finally recognized, and paid through the Florida 
purchase. [Ibid,, Art. XI; see, also, treaty of 1802.) 

But the negotiations of the Ellsworth mission are conclusive that the 
claims were not " national " in the sense of governmental as opposed to 
individual. It is unnecessary to repeat extracts from the correspondence 
already given, and we need only refer to the project submitted by our 
ministers, the 18th of April, 1800, which describes the claims as those 
" of divers merchants and other citizens of the United States" (Doc. 102, 
pp. 585-589), thus following their instructions, which called them "claims 
of our citizens." {Ibid,, p. 575.) 

Mr. Pickering, Secretary of State under the first two Presidents, and 
who, above all others, was familiar with the situation and with the rights 
of the parties, said that we bartered "the just claims of our merchants" 
to obtain a relinquishment of the French demand, and that — 

It would seem that the merchants have an equitable claim for indemnity from th® 
United States. * * * The relinquishment by our Government having been made 
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in consideratioa that the French Government relinquished its demands for a renewal 
of the old treaties, then it seems clear that, as onr Government applied the merchants' 
property to buy off those old treaties, the sums so applied should be reimbursed. (Mr. 
Clayton's speech, 1846. ) 

Mr. Madison, as we have seen, said to Spain that the claims were ad- 
mitted by France, and were released " for a valuable consideration," and 
he termed the transaction a " bargain." 

Mr. Clay, in the Meade case, in which his opinion was given in 1821, 
iive years prior to his report upon French spoliations, said that while a 
<x)untry migiit not be bound to go to war in support of the rights of its 
citizens, and while a treaty extinction of those rigfits is probably binding, 
it appears — 

That the rule of equity furnished by onr Constitution, and which provides that 
private property shall not be taken tor pablic use without just compensation, applies 
and entitles the injured citizen to consider his own country a substitute for the for- 
eign power. 

In this conclusion Chief-Justice Marshall strongly concurred, saying 
to Mr. Preston that — 

Having been connected with the events of the period and conversant with the cir- 
cumstances under which the claims arose, he was, from his own knowledge, satisfied 
that there was the strongest obligation on the Government to compensate the suffer- 
ers by the French spoliations. (Clayton's speech. 1846.) 

And he repeated to Mr. Leigh distinctly and positively " that the United 
States ought to make payment of these claims." 

This view of the distinguished jurist and diplomatist is sustained by 
forty-five reports favorable to these claims, made in the Congress, against 
which stand but three adverse reports, all of which were made prior to 
the publication of the correspondence by Mr.Clay in 1826. Besides Mar- 
shall, Madison, Pickering, and Clay, the validity of the claims has been 
recognized by Clinton, Edward Livingston, Everett, Websier, Cushing, 
Choate, Sumner, and many other of the most distinguished statesmen known 
to American history, and while opponents have not been wanting, among 
the most eminent of whom were Forsyth, Calhoun, Polk, Pierce, Silas 
Wright, and Benton, still the vast weight of authority in the political 
division of the Government has been strenuous in favor of the contention 
made here by the claimants. 

The judiciary has seldom occasion to deal with the abstract right of 
the citizen against his Government ; for in a case raising such a question 
the individual is without remedy other than that granted him by the leg- 
islature. The question of right, therefore, is usually passed upon by 
the political branch of the Government, leaving to the courts the power 
only to construe the amount and nature of the remedy given. Still judi- 
cial authority is not wanting in support of the position that by the agree- 
ment with France the United States became liable over to their individual 
citizens. Lord Truro laid down in the House of Lords as admitted law — 

That if the subject of a country is spoliated by a foreign Government he is entitled 
to redress through the means of his owp Government. But if from weakness, timid- 
ity, or any other cause on the part of his own Government, no redress is obtained 
from the foreign one, then he has a claim against his own country. {De Bode v. The 
Qiieen, 3 Clarke's House of Lords, p. 464.) 

The same position is sustained by that eminent writer upon the public 
law, Vattel, who held that while the sovereign may dispose of either the 
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person or the property of a subject by treaty witli a foreign power, stilly 
"as it is for the public advantage that he thus disposes of them, the state 
is bound to indemnify the citizens who are sufferers by the transaction/' 
(Book 4, chap. 2.) 

Napoleon, from his retirement in St. Helena, testified that by the sup- 
pression of the second article of the treaty of 1800 the privileges which 
France had possessed by the treaty of 1778 were ended, and the "just 
claims which America might have made for injuries done in time of 
peace" were annulled, adding that this was exactly what he had'proposed 
to himself in fixing these two points "as equi-ponderating each other." 
(Gourgaud, Memoirs, vol. 2 p. 129.) 

Finally, Senator Livingston, familiar with the whole subject as a con- 
temporary, in his report upon it to the Senate, said : 

The committee think it sufficiently shown that the claim for indemnities was sur- 
rendered as an equivalent for the discharge of the United States from its heavy na- 
tional obligations, and for the damages that were due for their preceding non-per- 
formance of them. If so, can there he a doubt, independent of the con.stitntional 
provision, that the sufferers are entitled to indemnity? Under that provision, is not 
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To lessen the public expenditure is a great legislative duty ; to lessen it at the expense 
of justice, public faith, and constitutional right would be a crime. Conceiving that 
all these require that relief should be granted to the petitioners, they beg leave to 
bring in a bill for that purpose. 

The word "national" has been largely used in argument in allusion to 
the different kinds of claims at different periods brought into the discus- 
sion, and is a convenient word if clearly understood in the connection iu 
which it is used. All claims are " national" in the sense of the jus gen- 
tium, for no nation 'deals as to questions of tort with an alien individual ; 
the rights of that individual are against his Government, and not until that 
Government has undertaken to urge his claim — not until that Government 
has approved it as at least prima fade valid — does it become a matter of 
international contention ; then, by adoption, it is the claim of the na- 
tion, and as such only is it regarded by the other country. The name 
of the individual claimant may be used as a convenient designation of the 
particular discussion, but as between the nations it is never his individual 
claim, but the claim of his Government founded upon injury to its citizen. 
Nations negotiate and settle with nations; individuals have relations 
only with their own Governments. Other claims, sometimes the subject 
of argument, rest upon injury to the state as a whole; of these an apt 
illustration is found in the so-called "indirect" claims against Great 
Britain, disposed of in the arbitration of 1 872, and in the claims advanced 
by FranCvC for injury caused by non-compliance with the treaties of 1778. 

Thus, while all claims urged by one nation upon another are, technically 
speaking, "national," it is convenient to use colloquially the words "na- 
tional" and "individual" as distinguishing claims founded upon injury to 
the whole people from those founded upon injury to particular citi- 
zens. Using the words in this sense, it appears that in the negotiations 
prior to the treaty of 1800, and in effect in the instrument itself, national 
claims were advanced by France against individual claims advanced by 
the United States. France urged that she had been wronged as a nation ; 
we urged that our citizens' rights had been invaded. If " national " claims 
had been used against "national" claims, and the one class had been set 
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oflF against the other in the conr • - > uise, of course the agreement would 
have been final in every way, as iuc ourrender and the consideration there- 
for would have been national, and no rights between the individual and 
his own Government could have complicated the situation. But in the 
negotiation of 1800 we used ^MndividuaP^ claims against "national" 
claims, and the set-oflf was of French national claims against American 
individual claims. That any Government has the right to do this, as it 
has the right to refuse war in protection of a wronged citizen, or to take 
other action, which, at the expense of the individual, is most beneficial to 
the whole people, is too clear for discussion. Nevertheless, the citizen 
whose property is thus sacrificed for the safety and welfare of his country 
has his claim against that country; he has a right to compensation, which 
exists even if no remedy in the courts or elsewhere is given him. A right 
often exists where there is no remedy, and a most frequent illustration of 
this is found in the relation of the subject to his sovereign, the citizen to 
his Government. 

It seems to us that this " bargain " (again using Madison^s word), by 
which the present peace and quiet of the United States, as well as their 
future ])rosperity and greatness were largely secured, and which was 
brought about by the sacrifice of the interests of individual citizens, falls 
within the intent and meaning of the Constitution, which prohibits the 
taking of private property for public use without just compensation^ We 
do not say that for all purposes these claims were " property '' in the ordi- 
narily accepted and in the legal sense of the word ; but they were rights 
which had value, a value inchoate, to be sure, and entirely dependent upon 
adoption and enforcement by the Government; but an actual money value 
capable of ascertainment the moment the Government had adopted them and 
promised to enforce them, as it did in August, 1793, and constantly there- 
after. That the use to which the claims were put was a public use can- 
not admit of a doubt, for it solved the problem of strained relations with 
France and forever put out of existence the treaties of 1778, which formed 
an insuperable obstacle to our advance in paths of peace to the achieve- 
ment of commercial greatness. 

TREATY OF 1803. 

The defendants urge further that the treaty of 1803 finally disposed of 
all pretensions of citizens of the United States in regard to these spolia- 
tions. 

One of the principal objects of this treaty is found in the instructions to 
Mr. Livingston, our minister, wherein the Secretary of State directed his 
particular attention to claims embraced in the fourth article of the treaty 
of 1800, describing them as arising from : "(1) Cases of capture wherein 
no judicial proceedings have been had ; (2) Cases carried before French 
tribunals, and not definitively decided on the 30th September, 1800; (3) 
captures made subsequent to that date." (Madison to Livingston, Sep- 
tember 28, 1801, Doc. 102, p. 701.) 

Accordingly Mr. Livingston in January following complained to the 
French Government of infractions of the existing treaty (of 1800) in re- 
lation to " vessels taken after its signature," " vessels previously taken 
where no judicial proceedings had been had/' "vessels on which no de- 
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finitive seDtence had been given before that day/' or which were remova- 
ble to the council of prizes; these are fourth-article claims embraced in 
the modus vivendi therein provided. Oaims for vessels which were to have 
been restored are clearly not claims which had matured prior to Septem- 
ber 30, 1800, when the treaty was signed. (Ibid,, p. 704.) 

In the next month (February 24. 1802) Mr. Livingston speaks of the 
differences as " debts/' about which he must transmit to his Government a 
statement of the measures about to be adopted by France, " with a view 
either to afford it the satisfaction that it will always feel in contributing 
to the interests of France * * * or of putting a stop to credits that 
must be ruinous to its citizens already suffering under heavy losses sus- 
tained by the detention of a considerable capital in the hands of the French 
Government." (Ibid,, 708.) It is thus apparent that these claims, in the 
view of the negotiator, rested substantially on contract, and it is further 
apparent from the text of the note that these contracts were for supplies to 
the French fleets and armies. 

This is the first subject of negotiation ; the second is as to the council 
of prizes, about which there were "daily complaints of their entire dis- 
regard of the treaty," so much so that when a vessel was ordered restored 
it was sent back in a damaged state and charged with cost of " detention, 
storage, &c." Fourth -article claims these, as we have already seen. 

Livingston later (April 17, 1802), in discussing the fifth and second 
articles of the treaty of 1 800, says : 

The fifth article expressly stipulates that all debts due by either Government to the 
individuals of the other shall be paid, but as this would also have included the in- 
demnities for captures and condemnations previously made, and it was the intention 
of the contracting parties, by the second article, to preclude this payment as depend- 
ing on a future negotiation, it was necessary to except from this promise of payment 
all that made the subject of the second article. » * * On its [the second article} 
being erased, the fifth article stands alone as a promise to pay, with the single excep- 
tion of indemnities for captures and condemnations. {Ihid., 717.) 

And he adds that so far as relates to indemnities for captures and con- 
demnations which had been made previous to the signature of the treaty 
his demands could not be supported. 

It seems hardly necessary to quote further from the correspondence,, 
which shows that Mr. Livingston not only never had in mind, but ex- 
pressly excluded, second -article claims, directing his attention first to debts,, 
"confirmed by treaty," as he says (ibid., 729), and second, to vessels seized 
during or after the negotiation of the treaty of 1800 ; that is, claims *^ con- 
firmed,'^ to use his word, by that treaty's fourth and fifth articles. 

The distinction between different classes of claims then existing between 
the United States and France must be clearly marked out before the treaty 
of 1803 can be properly understood. The second article of the treaty 
of 1800 covered claims for illegal seizures and condemnations which were 
tied to the treaties of 1778. But all the illegal captures were not covered 
by that second article, for the fourth article treated of others ; that is, of* 
"property captured, and not yet definitively condemned, or which may be 
captured before the exchange of ratifications;" and this property, it was 
agreed, should be restored. That is, while the negotiations of the Ellsworth 
mission were proceeding the French decrees remained in force and spolia- 
tions had not stopped ; the cases of some seized American vessels were 
then pending before the French tribunals, and these were the ones to be 
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restored if not " definitively condemned " by the time the treaty became a 
law ; others might be seized pending the discussion and before exchange 
of ratifications, in fact such seizures were made, and these also were to be 
restored. 

Additional proof that this fourth article was in effect a mere modus 
vivendi is found in its concluding pairagraph, which provides that it shall 
take effect from the date of signature, not from the exchange of ratifica- 
tions, and that if any property should be condemned, that is condemned 
in the future, before knowledge of the stipulation *^ shall be obtained, the 
property shall without delay be restored or paid for/' 

Now, the property covered by this article, to wit, that then before the 
tribunals or which might thereafter come before the tribunals before the 
new treaty took effect, never was restored or paid for, although spoliations 
continued for some time. It is important here to note the distinction be- 
tween the position as against the French Government, of cases pending 
during the negotiation or which might thereafter arise, and that now before 
this court wherein the condemnation had occurred before. This case and 
those like it were " claims to indemnity " merely ; the property had dis- 
appeared and could not be restored, the French tribunals had definitively 
acted and payment for it would be made only upon admission by the United 
States of the continuing force of the ancient treaties ; while, as to then 
pending cases the property could be restored, or in case of mistaken sale 
its value could be easily and immediately ascertained, and the fourth arti- 
cle absolutely promised restoration or payment. 

The agreement of 1803 is contained in three instruments forming the 
contract by which we acquired Louisiana ; they give no rights to these 
claimants, as is popularly supposed ; on the contrary it is contended by 
the Government that any rights which ever existed were destroyed by 
them. The third treaty providing for the payment of "sums due by 
France to the citizens of the United States '' is the only one bearing upon 
these cases. 

Article I provides that these " sums " called " debts '^ contracted before 
September 30, 1800 (the date of the prior treaty), shall be paid, with in- 
terest. 

Article II describes the debts as those set forth in an annexed conjec- 
tural note, which is a list of claims allowed by the French accounting 
officers for such articles as rice, flour, salt beef, cloth, leather, cotton and 
indigo, wines and spirits ; while Article IV limits the preceding articles to 
debts still due American citizens yet creditors of France " for supplies, 
for embargoes, and prizes made at sea in which the appeal has been prop- 
erly lodged within the time mentioned in the convention '' of 1800. But 
there is no such time mentioned in that convention, nor is there a word 
in it looking to any appeal whatever from decisions of inferior tribunals ; 
the only provision about prizes in that treaty is that contained in its 
fourth article, directing that in the future they be restored. 

Proceeding now to Article V of this somewhat mysterious instrument 
of 1803, we find another limitation upon the preceding articles, to wit, 
that they shall cover only captures wherein the council of prizes has 
ordered restitution if the claim was valid against France, and then only 
in case of " insufficiency of the captors,^' i, <?., that the privateer's bond 
was not good. Further, it shallapply to debts mentioned in the fifth arti- 
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cle of the treaty of 1800 ; that is, " debts " (not claims for damage by tort) 
due by one nation to citizens of the other, and this fifth article of 1800 
expressly bars claims for captures or confiscations, while the fifth article 
of 1803 expressly does not comprehend "prizes whose condemnation has 
been or shall be confirmed/' Therefore, by this series of limitations, the 
scope of the treaty of 1803 is confined on its face, and so far as the cases 
at bar are interested in it, " to captures^ of which the council of prizes 
shall have ordered restitution," provided the claim was a valid one and 
the captor insufficient. Really, there does not seem very much left of it, 
so far as " embargoes and prizes made at sea '' (Article IV) are concerned. 
The significant fact is stated to us by counsel in this connection that 
there were presented to the commission formed under the treaty of 1831, 
which we shall soon have occasion to examine, claims for four vessels, the 
Dominick Terry, the Nancy, the Nathaniel, and the Traveller, taken be- 
tween September 30, 1800, and July 31, 1801, and not paid for. These 
claims were rej^ed because the vessels were captured before July 31, 

1801, the date wlien ratifications of the treaty of 1800 were exchanged. 
Further, the report of the board under the treaty of 1803 shows that only 
eight captures at sea were allowed, a ridiculously small number if the 
class of claims now at bar were within the jurisdiction of that tribunal. 

That the settlement and payment of " debt^," not of claims for tort, 
was the primary object of the treaty of 1803 is explained in its preamble 
and is apparent from its text, while the treaty of 1800 dealt with torts and 
indemnities for wrongs committed upon our commerce. The claim for debts 
was not sacrificed by the treaty of 1800, but kept alive by the fifth article, 
which, in further proof of the abandonment of claims for tort, explicitly 
excepted from the benefits of its provisions all " indemnities claimed on 
account of captures and confiscations." But these '^ debts contracted by one 
of the two nations with individuals of the other " were not paid as the treaty 
of 1800 promised, nor, as Mr. Livingston said to the French Government in 

1802, was there the most "distant hope of their payment." (Doc. 102, 

The association of the second and fifth articles of the treaty of 1800 in 
the preamble of the treaty of 1803 has been deemed significant as showing 
an intention to revive and settle the second-article claims now commonly 
know as " spoliation ^' claims, whereas the allusion was intended to reaffirm 
the exclusion of these claims already made by the second article; for the fifth 
article (1800) includes " debts" which are to be settled and expressly ex- 
cludes " indemnities ; " that is, excludes the subject-matter of the second 
article, which was not to be settled ; so that France, being desirous in 

1803, as the preamble says, "in compliance with the second and fifth ar- 
ticles of the convention of 1800 to secure the payment of the sums due 
by France to the citizens of the United States," covenanted to pay 
"debts," not indemnity for torts other than those specified, and which 
had been turned into debts by the fourth article of the treaty of 1800. 
To put it in another form : as the original second article had ceased to exist, 
and was replaced by a provision that the treaty should last eight years, of 
course a reference to this new second article in the treaty of 1803 would 
have been absurd ; so we must conclude that the negotiators referred to 
the original second article, the article which had been expunged by 
agreement. That article, so far as claims of citizens were concerned, 



41 

referred to torts and nothing else ; the fifth article referred to " debts," 
and provided that payment should be made therefor ; and then went on 
to make an express exclusion from its benefits of claims for captures 
and confiscations, that is, claims arising from torts which were cov- 
ered by the second article as it then stood. What more natural then that, 
in rehearsing the objects of the treaty of 1803, the two articles should be 
brought together in the preamble, the fifth article as embracing the debts 
due and the second article as covering the express exception made in the 
fifth article, which "includes debts contracted," and excludes "indemnities 
claimed on account of captures and confiscations ?" The language of the 
preamble is, therefore, in compliance with the second as well as with the 
fifth articles of the treaty of 1800. 

We are of opinion that the treaty of 1803 had no reference to the claims 
embraced in the second article of the treaty of 1800. 

CREW LIST. 

Turning to the particular case now on trial we consider it with the prin- 
ciple admitted that the claims popularly known as "French spoliation 
claims" were, as a class, and if embraced in the description of the second 
article of the treaty of 1800, valid claims against France, which were sur- 
rendered by our Government for the valuable consideration found in a 
release from the obligations of the treaties of 1778, and that, by this action, 
the Government of the United States assumed the liabilities of France in 
regard to them, and is, in duty, bound to recompense the individuals who 
sulBFered loss by the illegal captures and condemnations. 

The findings show that the schooner Sally, owned by Americans, com- 
manded by an American, and laden with an American cargo, while on a 
commercial voyage from Massachusetts to Spain, was, on the 5th day of 
June, 1797, seized by the French privateer Intr^pide, taken to the port of 
Nantes, there condemned by a French tribunal, and "confiscated" for the 
benefit of the privateer. It was not alleged that she had violated the law 
of nations, either by attempting a blockade or by carrying contraband, or in 
any other manner, but that she had violated a local French municipal reg- 
ulation "concerning the navigation of neutrals." It appears upon the face 
of the decr^ee that the Government of France, through laws passed by its 
own legislature, valid within its territorial jurisdiction and upon its own 
ships, but not elsewhere, attempted to regulate the conduct of neutral mer- 
chantmen upon the high seas, where they were subject only to the laws of 
their own country and that law of abstract right and justice which by 
mutual consent has become crystallized into the law of nations. 

To learn wherein the schooner violated the French decree we must turn 
to the findings, which rehearse the judgment of the tribunal, as follows : 

*' That while the master may be correct in the sum total of his clearance 
papers he is flagrantly at fault as to his crew list," and "considering that 
the obligation common to the French nation and to the United States, and 
which constitutes the safety of their respective navigation, is defined by 
the treaty of February 6, 1778, which decides, articles 25 and 27, that every 
captain who receives a passport must be provided with a list, signed and 
attested by witnesses, containing the names and surnames and place of 
birth and residence of the persons composing the crew of his ship and of 
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a)l persons embarking upon her, which he will not receive without the 
knowledge and permission of the naval officers. Considering that the 
memorandum or crew-list fulfills none of these formalities, inasmuch as it 
is unsigned, that the places of birth and residence of the men composing 
the crew are not declared, and the permission of the naval officer is not 
given; considering that article 6 of section 7 of the marine regulations 
of 1781 declares to be lawful prize the cargoes of confiscated ships," and 
" considering finally that article 4 of the decree of the executive directory 
of the 12th Ventose, year five, is clear and precise, and that it declares 
to be a good and lawful prize every American ship which shall not have 
a crew-list in due form such as is described by the model annexed to the 
treaty of February 6, 1778," therefore, the court, in conformity with these 
laws, and especially with article 4 of the said decree, declared valid the 
capture of the Sally and her cargo, and declared the captain to belong to 
the "enemies of the Republic" because he did not have a crew- list in 
conformity with the French decree. 

The vessel and <jargo were confiscated because the crew-list, the "rdfe 
(Piquipagey^' was not in form, although there is not a word or sentence, as 
the French afterwards admitted (Doc. 102, p. 637), in the treaties of 1778 
requiring any such document. The French decree required it, but we 
cannot admit that the government of a foreign country may stretch its 
arm over the ocean, and, seizing an American vessel, direct it as to the 
papers it shall carry, under penalty of confiscation. There is no allegation 
in the proceeding that the Sally did not have all the papers, other than 
this crew-list, required by the treaty of 1778 and the laws of the CFnited 
States. In fact, the court itself admits this in saying that the captain 
is correct *^in the sum total of his clearance papers, * * * but fla- 
grantly in fault as to his crew-list." How flagrantly at fault? He had 
complied with the laws of his country, he had not violated a provision of 
the treaties of 1778, and it is not hinted that he infringed the law of na- 
tions or intended to do so. 

The confiscation rests upon the decree of March 2, 1797, authorizing 
the seizure and condemnation of every American vessel not having on 
board "a rdle d'^quipage, in proper form, such as is prescribed by the 
model annexed to the treaty of the 6th of February, 1778." A "rdfe 
d^iquipage^^ is for all practical purposes a "crew-list," although techni- 
cally, under French regulations, it contains the names of all on board, 
including the passengers. Still "crew-list" is a sufficient translation for 
the purposes of this case. 

The treaty of 1778 required vessels of each party to be furnished with 
a passport and a certificate as to her cargo and destination, but no men- 
tion whatever is made of a crew-list. Seizures on account of the lack of 
this instrument were, however,, made even before the decree of March, 
1797, and our consul-general, in calling attention to this fact, said to the 
minister of foreign affairs (February 23, 1797, ibid,, p. 155): 

By no regulations of the United States are our ships subjected to this formality ; 
and not one of our vessels has (role Wiquipage) a crew-list thus countersigned. More- 
over, in the different treaties and conventions that connect France with America 
there is not found a single article sufficient to justify the doctrine set forth by the pri- 
vateer. * * * I consider it unnecessary for me to communicate on this subject the 
right and supreme law of nations, being persuaded that you will think with me that 
every free and independent nation should possess the exclusive right to establish reg- 
ulations for the management ot their own navigation ; and that no nation possesses 
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the right to sabject the citizens of another power to formalities to be observed in a 
foreign country not exacted by the laws of said country or by those to which said 
citizens belonor. *» # * The principle which the captain [of the privater] desires 
to 8Pe established would lead to the condemualioii of all the ships belonging to my 
nation actually found in the different ports of France, under the faith of treaties, and 
to aiiihoriz« the cruisers of the Republic to capture all our merchant uien. 

Mr. Pinckney afterwards (May 15, 1797, ihid.y p. 171) writes: 

Our papers are, as thej' ought to be, according to the maritime laws of our country. 

And again (June 28, 1797, ^6^c/., p. 176) : 

Mr. Adet [the French minister] arrived at Havre in an American ship without a 
role (Vequipage. The Courrier Maritime du Havre * ' * infers that Mr. Adet 
must have been couviuced, with all other publicists, that a role d' equipage was not 
necessary, and that all that was requisite was a passport conformable to the model 
annexed to the treaty of 1778. 

Mr. Pickering, then Secretary of State, wrote the next year (Decem- 
ber 13, 1798, tAid, p. 429): 

There is no shallow of foundation for the claims set up by the French Government 
of the necessity of our vessels being provided wirh a role (VSqiiipage. 

In default of express treaty provision no Government can prescribe to 
our merchantmen navigating the high seas, the detailed form and number 
of the papers they are to carry, nor seize or confiscate those merchantmen 
for non-compliance with that nation's municipal statutes. The seizure of 
this vessel, and of others under like conditions, was clearly illegal and un- 
justifiable. 

PRIZE COURTS. 

The defendants say, further, the condemnation cannot be illegal because 
made by a prize court having jurisdiction, and the decisions of such courts 
are final and binding. This proposition is of course admitted so far as the 
res is concerned ; the decision of the court, as to that, is undoubtedly final^ 
and vests good title in the purchaser at the sale ; not so as to the diplomatic 
claim, for that claim has its very foundation in the judicial decision, and 
its validity depends upon the justice of the court's proceedings and con- 
clusion. It is an elementary doctrine of diplomacy that the citizen must 
exhaust his remedy in the local courts before he can fall back upon his 
Government for diplomatic redress ; he must then present such a case as 
will authorize that Government to urge that there has been a failure of 
justice. The diplomatic claim, therefore, is based not so much upon the 
original wrong upon which the court decided, as upon the action and con- 
clusion of the court itself, and, diplomatically speaking, there is no claim 
until the courts have decided. That decision, then, is not only not-final^ 
but on the contrary is the beginning, the very corner-stone, of tiie interna- 
tional controversy. This leads us naturally to another point made by the 
defense in that the claimant did not ^* exhaust his remedy" because he did 
not prosecute an appeal. We of course admit that usually there is no 
foundation for diplomatic action until a case cognizable by the local courts 
is prosecuted to that of last resort ; but this doctrine involves the admission 
that there are courts freely open to the claimant, and that he is unhampered 
in the protection of his rights therein, including his right of appeal. It 
is within the knowledge of every casual reader of the history of the time 
that no such condition of aifairs in fact then existed. 

The very valuable report of Mr. Broadhead shows that prior to March 
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27, 1800, there was no appeal except to the department of the Loire- 
Inf^rieure and in the then existing state of bad feeling and modified hostili- 
ties, and under the surrounding circumstances, this was to the captains of 
the seized vessels, in most if not in all cases, a physical impossibility. Xor 
prior to the agreement of 1800 was there any practical reason for ap- 
pealing to a court when the result, as our seamen believed, whether rightly 
or not, but still honestly, was a foregone conclusion, and while negotia- 
ations were progressing for a settlement ; nor is there anything in these 
negotiations showing that a technical exhaustion of legal remedy would, 
be required. We are of opinion that the claimant was not, under these 
purely exceptional circumstances, obliged to prosecute his case through the 
highest court, even if he could have done so, which we doubt. 

TREATIES OF 1819 AND 1831. 

This court is forbidden by the act conferring jurisdiction not only to 
examine claims embraced in the treaty of 1803, which we have considered, 
but also those allowed and paid in whole or in part under the treaty of 
1819 with Spain and those allowed in whole or in part under the treaty 
of 1831 with France. 

The reference heretofore made in this opinion to the Spanish treaty is 
sufficient to show its inapplicability to vessels seized on the high seas by 
a French privateer, taken to a French port and there illegally condemned 
and confiscated; so that treaty may be thrown out of the consideration of 
this case. 

The treaty of 1831 is a claims treaty, by which the French Government, 
^4n order to liberate itself completely from all the reclamations preferred 
against it by citizens of the United States for unlavvful seizures, captures, 
sequestrations, confiscations, or destructions of their vessels, cargoes, or 
other property," agreed to pay 25,000,000 francs to the United States for 
distribution (Article I), while the United States on their part agreed to 
pay to France for claims, described in language somewhat similar, the sum 
of 1,500,000 francs (Article III). As to other claims each country opened 
its courts to the citizens of the other, and finally France abandoned its 
demands under the eighth article of the Louisiana treaty in return for a 
reduction of duties upon French wines. 

The wording of this treaty is broad enough at first glance to sustain the 
defendants' contention that these claims are included in it ; but treaties and 
statutes, like every other document, must be read in the light of the facts 
as they existed at the time. A treaty now made with Great Britain pro- 
viding a settlement of '' all claims" could not be held to reopen the proceed- 
ings of the Geneva arbitration and to authorize payment of claims there 
dismissed, for the award was final, both as to what was allowed and as to what 
was refused. Nor could a similar general convention with France permit 
an opening of the proceedings of the Franco-American Commission with 
possible payment of claims there refused and declared forever barred. 

Such treaties look not to dead issues, but to. living pending claims, form- 
ing at the time a subject of contention between the Governments, and not 
to those universally regarded as finally settled. Claims of the class of the 
one at bar had been disposed of in 1801, when the President and Senate 
concurred in Napoleon's stipulation as to the second article, and since that 
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time, although they had been constantly pressed upon the United States as 
an obligation of that Government to its citizens, they nowhere appear as a 
subject of discussion between the nations. France, by the treaty of 1831, 
desired to liberate itself from claims " preferred against it" by citizens of 
the United States, but these spoliation claims were not then being preferred 
against it; on the contrary, since 1801 the claimants had turned their atten- 
tion exclusively to the United States, recognizing the force and effect of what 
was called the " retrenchm(?nt of the second article." The French Govern- 
ment clearly understood this treaty of 1831 as excluding all American 
claims of every description originating prior to the treaties of 1803. (Ex. 
Doc, 22d Cong., 2d sess., No. 147, p. 165.) 

Our commissioners who distributed the fund also so understood it, and 
required every claimant to show that his *^ claim remained unimpaired 
and in full force against France" in 1831. (Ex. Doc. H.R., 24th Cong., 
1st sess.. No. 117, p. 4.) But these spoliation claims had not only been 
impaired but destroyed as a French obligation by the treaty of 1800. 
One hundred and five cases of captures made prior to September 30, 1800, 
were presented to the board and rejected. 

A broad distinction is made in the remedial statute (January 20, 1885), 
between the claims described in these different treaties of 1803, 1819, and 
1831. As to the treaty of 1803 the act does not extend to claims "em- 
braced " in its provisions; as to the treaty of 1819 the act does not ex- 
tend to claims " allowed and paid in whole or in part " under its provis- 
ions ; as to the treaty of 1831 the act does not extend to claims " allowed 
in whole or in part " under its provisions. It is not contended that this 
claim was " allowed in whole or in part" under the provisions of the 
treaty of 1831. 

ABROGATIOy OF TREATIES OF 1778. 

We have not considered the point that the treaties of 1778 were abro- 
gated by the act of Congress passed in 1798. That question, which the 
ablest minds of the period were unable to solve, and which proved an ever 
present and enduring obstacle to all negotiation until forcibly removed by 
Napoleon, with our concurrence, we fortunately are not forced to deal with. 
The rights of this claimant rest upon no convention, but are founded upon 
international law. Tr^ty or no treaty, a foreign nation cannot be per- 
mitted to confiscate an American merchantman engaged in legitimate com- 
merce upon the high seas because his crew-list does not fulfill the require- 
ments of that nation's local ordinances. That the act of Congress was 
binding within the jurisdiction of the United States and was necessarily 
to be so regarded by our courts does not now admit of question. The 
treaties were, however, not only part of the supreme law of the land 
wherein they were replaced, within the jurisdiction of the Constitution, by 
a later supreme law, to wit, a statute; but they were also, as between the 
two republics, contracts, which one of the parties attempted to annul. 
Treaties containing no clause fixing their duration are, under certain cir- 
cumstances, voidable at the option of one party ; whether there existed in 
1798 such circumstances as authorized and made valid an abrogation of 
the treaties of 1778 by the United States was the very question left unset- 
tled by the treaty of 1800, the one question upon which by no possibility 
apparently could the parties agree. 
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For the same reason we find it unnecessary to examine how far the 
French violated the agreement by their treaty of 1 786 with Great Britain 
(15 Martens Recueil de Trait^s, 2d Ed., vol. 4, p. 155), or the efiect, by- 
way of abrogation of these agreements, of the Jay treaty, or the change in 
the form of government in France. 

TITLE. 

Some argument has been made as to the ownership of this claim, based 
upon the provision of the statute that the court shall determine ^* the 
present ownership, and if by assignee, the date of the assignment, with the 
consideration paid therefor/' (Sec. 3.) Whatever may have been the in- 
tention of Congress in inserting this provision, its terms are perfectly 
clear; the findings of fact show in this case that the claimant is the ad- 
ministrator with the will annexed of the owner of the Sally, and show 
all other facts necessary to a decision upon the subject, except as to one of 
the defendants' points; as to this we cannot agree that Congress intended 
this court to perform what is in effect a physical impossibility and to throw 
upon us the task of probate courts in the investigation of the rights of 
thousands of descendants and devisees of the original claimants, who are 
now scattered, in all human probability, to the four quarters of the globe. 
To ask this court to go back to the year 1800 and follow from that time 
down the succession of every then existing claimant is to ask us to do that 
which under our jurisdiction and powers would be an impossibility. A 
much more reasonable interpretation of the act appears upon its face, and 
applying that interpretation to this case we have found that the claimant, as 
administrator of the owner of the schooner Sally, is the owner of the claim. 
We consider it no part of our duty under the statute to place ourselves in 
the position of a court of probate and report to Congress the manner in 
which any ultimate recovery should under the laws of the thirty-eight States 
and eight Territories of this Union be distributed among the numerous 
next of kin or devisees of the original claimants and their descendants. 
The administrators are officers of those probate courts subject to their 
jurisdiction and control, and presumably have filed adequate bonds for the 
honest and proper performance of the trust reposed in them. 

Congress asks us for two facts : First, the present ownership. The owner, 
both in law and equity, the Supreme Court has said, is the administrator 
( VHMonga^s Case, 23 Wal., p. 35), and that suffices for this particular case. 
Secondly, Congress asks, where there has been an assignment, not only 
the name of the present owner, but the date of the assignment and the 
consideration paid therefor. Of course these facts will be reported when 
such a case is presented. 



So we reach the end of this opinion as unlike the usual judicial ex- 
pression in its form and supporting authorities as are the cases before us 
unlike those ordinarily submitted to a tribunal of the law. We are, how- 
ever, for the moment invested with some of the powers and jurisdiction 
belonging to the political branch of the Government, and upon us is im- 
posed an examination not usually or naturally committed to a judicial 
body. We have been required not to investigate legal rights, based upon 
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the doctrines and principles of the common law, but to inquire into and 
to report upon the ethical rights of a citizen against his Government; 
rights which are never enforceable except by the consent of the sovereign — 
in this country the legislature — as whose substitute we act to the limited 
extent prescribed and marked out by the remedial statute. 

The result which we have reached is supported by resolutions passed in 
each of the thirteen original States, by twenty-four reports made to the 
Senate by its committees, by over twenty similar reports made to the House 
of Representatives, by the fact that while three adverse reports have been 
made, one to the Senate and two to the House, no adverse report has been 
made in either body since the publication of the correspondence in 1826, 
and by the further facts that the Senate has passed eight bills in favor of 
these claimants, and the House has passed three of these, of which one is 
the present law, the other two having been vetoed, one by President Polk, 
substantially upon grounds not at this time important ; the other by Pres- 
ident Pierce for reasons which we have considered very fully in this opin- 
ion, and with which, after the most careful and painstaking consideration, 
Tve cannot agree. 

The arguments of counsel for claimants, marked as they were by ability, 
industry, and a frank desire for a just ascertainment of the rights involved, 
have been of great assistance to us ; while the learned assistant attorney 
for the United States has presented the defense with a zeal and force of 
argument which we do not find in the history of the long discussions it has 
heretofore received. 

The chief justice and all the judges concur in this opinion, and we shall, 
in accordance with the statute, report to Congress the conclusions of fact 
and law in this claim, together with a copy of this opinion, which contains 
(using the words of the statute) the conclusions which, in our judgment, 
affect the liabilitv of the United States therefor. 



No. 505.— GEORGE HOLBROOK, admnistrator de bonis non, estate 
of Edward Holhrook, deceased, v. THE UNITED STATES. 

Nos. 249 and 252.— CHARLES FRANCIS ADAMS, administrator 
de bonis non, estaie of Peter C. Brooks, deceased, v. THE UNITED 
STATES. 



Davis, J., delivered the opinion of the court. 

The defendants demur generally in these cases upon the ground that the 
petitions do not state facts sufficient to constitute a cause of action, and 
they also move to strike out certain evidence as inadmissible. The argu- 
ment, which was very general in its nature, has proceeded upon the under- 
standing that the details of each case are to be considered at a later stage 
of the proceedings. It is unusual for general principles to be presented 
in a particular case when the case itself is not to abide the result reached by 
the court, yet, in view of the novelty of these claims, their age, their num- 
ber, the peculiar jurisdiction conferred by the remedial statute, and in 
view of the importance to counsel of some light from the court in aid of 
the novel responsibilities cast upon them, we think it our duty to somewhat 
overstep the usual forms of judicial procedure in support of substantial 
right and justice. 

Three cases are presented together — one on behalf of the owners of the 
schooner Delight, the other two on behalf of the insurer of the vessel and 
cargo. 

The demurrer applies to all of these. Taking the petition of the own- 
er's administrator as a model upon which to discuss the general question 
of form, we find it alleges the Delight to have been a duly registered ves- 
sel of the United States ; that the claimant is, and his intestate was, a citi- 
zen of the United States ; that the schooner sailed from Boston for Saint 
Bartholomew's, and during the prosecution of her voyage was " illegally 
captured on or about the 19th day of July, 1799, by a French privateer 
called the Courageuse," and, with her cargo, condemned as prize at Gua- 
deloupe by a French tribunal, in violation of the law of nations and the 
treaties between the United States and France. 

In considering the demurrer to this petition it must be remembered 
that we are not here to enter judgment under this Si% but to advise Con- 
gress; to report to that body our conclusions of fact and law. In per- 
formance of this duty we do not feel authorized to throw a case out of 
court because of some technical defect in form not going to the merits, and 
which may be remedied without injury to the defendants. 

It is urged that the use of the word " illegally" before the word "cap- 
tured " is bad pleading, as involving a conclusion of law. This point may 
be passed with the observation that in our opinion the word is at most 
mere surplusage. The averment that the vessel was seized by a French 
privateer during a commercial voyage, at a date when, as we have hereto- 
17006 -4 ' (49) 
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fore held, this nation was at peace with France, and that she was afterwards 
condemned, is sufficient allegation of illegality in the capture. 

We are not quite so clear about the averment of place of seizure, which 
it is urged should affirmatively appear as upon the high seas, and at this 
early stage do not think it advisable to announce any opinion as to the 
presumption contended for .by the claimants that a vessel prosecuting a 
voyage across the ocean, and seized during that voyage, is seized upon the 
high seas. 

Should future argument show this point to be important, the claimant 
will have leave to amend in accordance with the fects developed. We 
conclude the petition to be sufficient in form, and the argument made for 
the defense as to the validity of claims of this class against France and 
their assumption by the United States having been fully considered in the 
case of William Gray, administrator, decided after the argument of the 
case at bar, we overrule the demurrer upon these points. 

There remain to be considered in this connection the position and rights 
of insurers. One of the petitions alleges that Brooks, as agent of under- 
writers, insured the Delight against loss " from dangers of the sea, fires, 
enemies, pirates, assailing thieves, restraints, and detainments of all kings, 
princes, and people of what nation and quality soever, barratry of the 
master; and of the mariner and all other losses and misfortunes that have 
or shall come" to the vessel, and alleges further that insurance was paid 
after capture, that said Brooks repaid to each underwriter the amount un- 
derwritten by him, receiving in return an assignment of all the interest of 
such underwriter. 

The other important allegations, such as those concerning ownership 
and condemnation, are substantially the same as in the owners petition. 

The only interest the Government appears to have in a question of this 
kind is, that there shall not be a double payment or an overpayment on ac- 
count of any one loss, so that in effect we have but to solve the rights of 
the owners and insurers as between themselves, which are determined by 
principles of insurance law already well settled bv the courts. 

Insurance is a contract whose oDJect is indemnity, for which the consid- 
eration received by the insurer is twofold ; first, his premium ; second, his 
hope of recovery should a loss occur, his spes recuperandL 

This hope cannot exist unless there is a reasonable prospect of some re- 
covery. It cannot exist where a vessel has sunk at sea, but it does exist 
where a vessel is simply stranded but not become a total wreck, " where 
any part of the property exists in specie * * * as when the vessel is 
stranded and still alive." Where something may be possibly saved, the 
owner claiming absolute loss must "abandon" to the insurer, relinquish- 
ing thereby all his rights to any possible future recovery from the thing 
insured. Abandonment is always based upon the existence of some hope of 
recovery, and where the hope does not exist it is an unnecessary form. 

When abandonment is made and the insurance paid the insurer stands 
in the place of the insured, and is entitled to all the advantages resulting 
from that situation, and this right relates back to the loss. (Park on Ins., 
143; 1 Wash., C.C, 443; 12 Peters, 378; 1 Sumner, 328 and 400; Phil- 
lips on Ins., 1707; 2 Parsons on Marine Ins., 194; 104 Mass., 107; 12 
Pick., 348.) 

When a total loss has been paid there passes to the insurer not only what remains 
of the ship in a material form, but likewise all rights incident to the property of what- 
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ever kind. When a loss of any kind, whether total or partial, has heen paid the in- 
surer so far stands in the place of the assured that he is entitled to recover whatever 
compensation for the loss the assured may he able to recover from any third party. 
(Lowndes, Marine Insaranoe, 2-Z3; Phillips on Ins., sees. 171'2 and 1723.) 

The Supreme Court supports this doctrine, saying it is a ntiistake to as- 
sert that the right of a marine insurer to proceed against a carrier after 
Sayment of total loss "grows wholly or even principally out of any aban- 
onment; payment of a total loss without abandonment being sufficient to 
vest in the insurer to rights of the insured'^ (HaM and Long v. Railroad 
Co., 13 Wall., 367); while Phillips states the rule to be that "a mere 
payment of a loss, whether partial or total, gives the insurers an equitable 
title to what may be afterwards recovered from other parties on account 
of the loss. The eiffect of a payment of a loss is equivalent in this respect 
to that of an abandonment.'^ (Sec. 1723.) 

In capture and condemnatioti there can be no spes recuperandi, for the 
vessel, so far as the owners are concerned, has disappeared, and there ex- 
ists no reasonable prospect that anything will at any time be recovered. 
"There is no existing hope,'' to use Chancellor Kenfs language, "of re- 
covery in this case [of capture], * * * and an abandonment * * * 
would have been as idle as if the property had perished at sea;" {Grade 
V. The- N, Y, Ins. Oo,, 8 Johnson, 245,) and since the time of Lord 
Mansfield the capture of a neutral merchiantman upon the high seas, 
especially when followed by confiscation, amounts to total loss and aban- 
donment. {Goss V. Withers, 2 Burr., 683 ; 4 Cranch, 29 ; 4 Dallas, 421 ; 
3 Wheaton, 183 ; 1 Wash. C. C, 145 ; 3 Mass., 238.) 

In the case of the Vermont, in which the opinion already cited was 
delivered by Chancellor Kent, the vessel had been captured, the capture 
declared illegal by the French tribunal, pending an appeal by the cap- 
tors, the cargo was delivered to the consignee upon bond given by them 
larger in amount than the insurance. The appeal was heard and the 
vessel with her cargo condemned, whereupon the insured sued upon the 
policy aft«r expressly refusing to abandon. The court, holding abandon- 
ment to be unnecessary, shows that any claim against the captors could 
only be prosecuted by the national Government, which, if compensation 
were obtained, would become trustee for the party having the equitable 
title to the reimbursement, and that this party is the insurance company, 
"if they should pay the. amount of the bond ; " that is, the insurer would 
be entitled to what he paid. This is in accordance with the general doc- 
trine of insurance law laid down by Lord Cockburn in the following 
language : 

I take it to be clearly established in the case of a total loss, that whatever remains 
of the vessel in the shape of salvage, or whatever rights accrue to the owner of the 
thing insured and lost, they pass to the underwriter the moment he is called upon to 
satisfy the exigency of the policy, and he does satisfy it. 

{North of England I. 8. Ins. Co. v. Armstrong, L. R. 5 Q, B., 244 ; see 
also Propeller Monticello v. MoUison, 17 How., 152 ; Mercantile Marine 
Ins. Go. V. Clark, et al., 118 Mass., 288 ; Shaio v. United States, 8 C. Cls., 
488 ; Dozier v. United States, 9 C. Cls., 342.) 

As long ago as first Vesey senior Lord Hardwicke, in case of an il- 
legal seizure, held that the person originally sustaining the loss was the 
owner, but, after satisfaction made to him, the insurer, so that if compen- 
sation be made for the seizure the assured stands as trustee for the in- 
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surer in proportion to what he has paid. [Randal v. Cochran, 1 Ves. Sen., 
97.) In another English case recovery was had in the Court of Commis- 
sioners of Alabama Claims for the loss of a vessel burned by a confed- 
erate cruiser, whereupon the insurer sued the claimant, the owner, and 
recovered. (Bumand v. Rodocanachi, L. R. 5, C. P. Div., 424.) 

In one New York case ( United Ins, Co, v. Scott, 1 Johns., 106) the court 
held that right of ownership in a captured vessel passed to the underwriters 
upon abandonment and payment of total loss ; in another similar case (Rob- 
inson v. United Ins, Co,, 1 Johns., 592) the insurers were sustained in their 
endeavor to bring trover against the owners for a cargo captured, abandoned, 
and paid for, while the case of Gracie held abandonment useless; and in the 
Chinese indemnity claims this court ruled {Hubbell v. United States^ 15 
C. Cls., 546) that underwriters who had paid losses sustained by reason 
of the capture and plunder of a vessel and cargo by Chinese pirates could 
participate in an indemnity fund paid therefor. 

In some cases after payment of the insurance the assured executed an 
instrument, called a cession, in the nature of an assignment, by which they 
tliansferred to the insurer all rights to the property, and to any recovery 
on account of it ; but the insurer's right is not based upon that instrument, 
as the Supreme Court held in Comegys v. Va^se (1 Peters, 193), where the 
absence of an assignment was set up against the underwriter. The court 
said that — 

The law gives to the act of abandoDTnent, when accepted, all the effects which 
the most accurately drawn assignment would accomplish. 

So Justice Washington held in Hurtin v. The Phoenix Insurance Cowr^ 
pany{l Wash. C. C, 400): 

If a cession, as it is called, had been necessarj' to make the abandonment complete 
there might be something in the argument ; but this is not the cas\B. The abandonment 
amounts to a legal transfer of the rights of the insured, so as to enable the underwri- 
ters to pursue, to manage, and to recover the property, as effectually as if a regular 
deed had been made to them. • * * When it comes to be made a question whether 
the abandonment is invalid, if the cession is refused, we must say it is not; because 
snch an instrument is not necessary to pass the right of the insured to the under- 
'writers. 

The authorities are entirely united on this point, and there can be no 
doubt of the validity of claims made by insurers who have paid loss by il- 
legal capture, condemnation, and confiscation of vessels included in the de- 
scription of the act of January 20, 1885. 

Remembering that the loss in cases where the vessel has been captured, 
condemned, and confiscated is a total loss, a "constructive" total loss, as 
it is sometimes called, and that abandonment is, therefore, unnecessary, we 
have a clear rule for our guidance in determining the amount of compen- 
sation coming to the underwriters. Kent said they were entitled to reim- 
bursement ; the Supreme Court that they were entitled to be reimbursed the 
amount paid; Lord Hardwicke that they should recover in proportion to 
what they paid ; the Supreme Court, again, "the insurers are entitled only 
to damages to be recovered from an injury for which they have paid, and 
to such proportion only of those damages as the amount insured bears to 
the valuation in the policies (The Potomac, 105 U. S., 635), the underlying 
principle in the whole matter being the contract of insurance, which is one 
of indemnity, (ibid,), therefore the insurer stands in the place of the in- 
sured to this extent, that he can recover indemnity or satisfaction; that is, 
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what he paid under his contract. He has the right lo be made whole, but 
Dothing further. 

There is no substantial contention as to the fact that the premium received, 
being part of the interest insured and paid, constitutes part of the insur- 
er's loss, which he is entitled to recover. It is, therefore, unnecessary to 
discuss this point further. (1 Parsons, Marine Ins., p. 243; 2 ibid,, p. 
344; 2 Phillips on Insurance, sec. 1221.) 

It has also been suggested that the underwriters should sue here in the 
name of the insured. If this point be w^ll taken it would in eifect defeat 
their claims, as the parties are dead, the next of kin and devisees are scattered, 
and to require each one to be found, or to require administration to be 
raised upon the estate of each of the original parties for use merely in ful- 
fillment of some strictly technical requirement of the common law, which 
has uo substantial value in the administration of this act, and does not tend 
to the protection either of claimants or of the Government, would be to 
defeat the very purpose of the legislature. Congress requires us to exam- 
ine those vatid claims of citizens of the United States which they had prior 
to a certain date ; that is, claims then valid against France. Underwriters 
who had fulfilled their contracts had such claims which would then un- 
doubtedly have been recognized by the President, by Congress, and by 
France, without the intervention of the insured as mere figure-heads. 
We are also to find the present ownership ; that is, the ownership in fact; 
the party entitled to receive the money should payment be made ; the bene- 
ficiary of what Kent called the trust in the Government. Congress also, 
in case of assignment, requires the name of the assignee, the date of the as- 
signment, and the consideration therefor. To hold that a distinction is to 
be made between what are termed equitable rights, as in this case, and tech- 
nical common-law rights, might require us possibly to force the assignee 
to sue under the old rule in the name of his assignor, a construction mani- 
festly not permitted by the language of the remedial statute. 

We do not understand that we are to act as a court of common law un- 
der this act, which gives us simply advisory powers. So far as possible we 
shall follow the principles and doctrines of that law as affording a safe and 
proper guide, but it will be, doubtless, necessary under these very peculiar 
circumstances to depart from those principles and doctrines where an en- 
forcement of their requirements, especially those technical in their nature, 
would result in substantial denial of justice. In the Chinese indemnity 
cases, under an act much stricter in its provisions than this is, we held 
the jurisdiction to be of an extraordinary nature, not limited and restrained 
by the ordinary rules applicable in most cases, and we entertained the 
claims of underwriters presented in their own names, as we shall do in 
these cases ; therefore we do not examine the argument based upon the 
origin and nature of an insurer's rights. 

Other points have been advanced in the argument in relation to the 
rights and equities of insurers, the efiect of precedents established by in- 
ternational commissions, the value of the insurable interest, and similar 
questions, which it does not seem to us need be ruled upon in this prelimi- 
nary discussion ; what we have indicated herein as our opinion upon the 
general questions at issue will, we believe, afford a sufficient guide to par- 
ties for the present in the preparation of cases for trial. 
The Government moves to strike out certain evidence as inadmissible, 
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a motion which would be immediately granted were the case within the or- 
dinary jurisdiction of the court; but the statute makes a material change 
in the law of evidence when it directs us to receive all suitable testimony, on 
oath or affirmation, and all other proper evidence, historic and documen- 
tary concerning the claims. The construction of the words " suitable," as 
applied to testimony, and " proper," as qualifying evidence, may become of 
very serious importance hereafter. In this case, however, claimants urge 
that they have sufficient evidence without that objected to, and upon set- 
tlement of the facts we shall have, perhaps, occasion to verify that posi- 
tion, meantime it is impossible in advance to indicate any general rule as 
to the "proper" historic and documentary evidence, or as to the "suitable " 
testimony which may be received and considered. 

Each claim and each document will probably present a different question. 
As to an ancient document, for example, the absence of suspicious circum- 
stances surrounding it, the evidence of genuineness contained in it, its his- 
tory, and its appearance, may all become important, and can only be settled 
by an examination of the paper itself with its antecedents and the circum- 
stances .peculiar to it. Nor is a general rule of evidence necessary to be 
announced in advance for the protection of either party's rights, as it. is 
to be assumed that each side will in any event in cases of this nature pro- 
duce all the evidence attainable. 

The motion to strikeout is denied without prejudice to defendants' right 
to renew it at the trial on the merits. The demurrer is overruled. 
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FBENCH SPOLIATION ACT OF 1885. 



Chapter 25. 



AN ACT to provide for the ascertainment of claims of American citizens Ja nnary 20, 1885. 
for spoliations committed by the French prior to the thirty-first day ~28Stat 283 
of July, eighteen hundred and one. *' 
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Claims for indemnity on France for 
illegal captures, &c,f prior to July 
31, 1801, referred to Court of Claims. 

— Certain classes not included. 

Court may make rnles. 

Validity of claims to be determined. 
Proceedings and evidence. 

Attorney-General to appear and resist 
claims. 



Documents and evidence from abroad 
to be obtained. 

Court to report to Congress annually. 
Claims not presented within two 
years to be barred. United States 
not committed to payment. ^ 



Be U enacted y &e. [Section 1], That such citizens of the cudms for in- 
United States, or their legal representatives, as had valid claims FnmcefoAiegS 
to indemnity upon the French Government arising out of p*iJr ^ jt,iy*3i,' 
illegal captures, detentions, seizures, condemnations, and con- {^^ij^^^^ ^ 
fiscations prior to the ratification of the convention between 
the United States and the French Republic concluded on the 
thirtieth day of September, eighteen hundred, the ratifications 
of which were exchanged on the thirty-first day of July fol- 
lowing, may apply by petition to the Court of Claims, within 
two years from the passage of this act, as hereinafter pro- 
vided: 

Provided, That the provisions of this act shall not extend —Certain ex- 
to such claims as were embraced in the convention between *^'*****"'- 
the United States and the French Republic concluded on the 
thirtieth day of April, eighteen hundred and three; 

Nor to such claims growing out of the acts of France as were 
allowed and paid, in whole or in part, under the provisions of 
the treaty between the United States and Spain concluded on 
the twenty-second day of February, eighteen hundred and 
nineteen ; 

Nor to such claims as were allowed, in whole or in part, 
under the provisions of the treaty between the United States 
and France concluded on the fourth day of July, eighteen hun- 
dred and thirty-one. 

Sec 2. That the court is hereby authorized to make all^Court may 
needful rules and regulations, not contravening the laws of 
the land or the provisions of this act, for executing the pro- lof** ^^^ ^®*' 
visions hereof. 

(55) 
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Validity of Sec. 3. That the court shall examine and determine the 
tenSned! ^ ^®' Validity and amount of all the claims included within the de- 
scription above mentioned, together with their present own- 
ership, and, if by assignee, the date of the assignment, with 
the consideration paid therefor : 
Proceedings Provided^ That in the course of their proceedings they shall 
and evidence, receive all suitable testimony on oath or affirmation, and all 
other proper evidence, historic and documentary, concerning 
the same ; and they shall decide upon the validity of said 
claims according to the rules of law, municipal and interna- 
tional, and the treaties of the United States applicable to the 
same, and shall report all such conclusions of fact and law as 
in their judgment may affect the liability of the United States 
therefor. 
Att»rney-Gen. Sec. 4. That the court shall cause notice of all petitions 
and resistcfiims! P'^^^'^*'®^ Under this act to be served on the Attorney-General 
of the United States, who shall be authorized, by himself or 
his assistant, to examine witnesses, to cause testimony to be 
taken, to have access to all testimony taken under this act, 
and to be heard by the court. He shall resist all claims prc^ 
sented under this act by all proper legal defenses. 
Documents and Sec. 5. That it shall be the duty of the Secretary of State 
abroad^ be oS^^ procurc, as soou as possiblc after the passage of this act, 
tained,u8ed,&c. through the American minister at Paris or otherwise, all such 
evidence nnd documents relating to the claims above men- 
tioned as can be obtained from abroad ; which, together with 
the like evidence and documents on file in the Department of 
State, or which may be filed in the Department, may be used 
before the court by the claimants interested therein, or by the 
United States, but the same shall not be removed from the 
files of the court ; 

And after the hearings are closed the record of the proceed- 
ings of the court and the documents produced before them 
shall be deposited in the Department of State. 
Court toreport Seo. 6. That ou the first Monday of December in each year 
MaUy"^''^^^ ^'^'the court shall report to Congress, for final action, the facts 
found by it, and its conclusions in all cases which it has dis- 
posed of and not previously reported. 

Such finding and report of the court shall be taken to be 
merely advisory as to the law and facts found, and shall, not 
conclude either the claimant or Congress; 
ciaimsnotpre- And all claims not finally presented to said court within 
year8^bar?ed*T* ^'^^ period of two years limited by this act shall be forever 
barred ; r 

United States And nothing in this act shall be construed as committing 
paymeT'"^^*''the United States to the payment of any such claims. 
January 20, 1885. 
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